Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may var}' country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated quer>'ing. 

We also ask that you: 

+ Make non- commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books .google . com/ 



h 



^i 



^ 

^ 



t ' ^ 



i 




y/f^ y/>2.>yc^c^ 



INTERNATIONAL LAW 



Eoirtion: C. J. OLAY AND SONS, 

OAMBRIDQE tJNIVEBSITY PKESS WABEH0U8E, 

AVE MABU LANE, 

AND 

STEVENS AND SONS, LIMITED, 
119 uim 120, CHANCEBT LANE. 




Slupobi : SO,- WBLLINOTOV 8TRBBT. 

l.ii{i}il!: F. A. BB0CKHAU8. 

lUin «iiiti: THE MACMILLAN COMPANY. 

Ksmbaii mi (Eiliult*: MAOMILLAN AND CO., Ltd. 



{AU RighU reierved.] 



INTERNATIONAL LAW 

PART I 

PEACE 

I 

By r; 

JOHN WESTLAKE, K.C, LL.D., 

Whewell Professor of International Law in the University 

-■ of Cambridge; 

Late FeJlow of Trinity College, Cambridge ; 

Honorary LL.D. of the University of Edinburgh; 

Member and late President of the Institute of 

International Law 



Cambridge : 

at the University Press 

1904 



(JTambiiDsi : 

PRINTED BI J. ASD 0. 1, 0L4X, 
AT THE ntllTEBSlTY PBBBB. 



^^^^ PREFACE. 

' j^HIS volume, and that <m war which it is hoped wiU follow 
!t, are not intended a* an encyclopaedia of intematioiial 
]aw. ITie aim has been to give a knowltjdge of the most 
important topics to English university students and average 
Englishmen interested in public affaire, neither of them a class 
which «an devote very much time to a tjingle ijcjetice, »lid to 
put them in a position to appreciate the di«.-us*iionii on other 
topics as they arise in the foreign a^aint of the country. 

We have not attempted a deductive treatment. Such 
a treatment might start from state sovereignty or from the 
assertion of certain rights as inherent in a state, but it would 
lead in many i&ses to the admiHxion of cU^bing »ovt»%igntie>i 
or lights, that is to no result, unless the starting-points were 
detined with a precision only attainable hv embudying the 
coDclui^oQ;! in them. International oovereignty and rightii a.K 
the growth of recent centuries, and the very object of our science 
is to ascertain the point at which thev now Kiand. Some of the 
earlier stages of that growth were wsistwi by tbtoriesi of a law 
of nature and natioiLs, of which what in good survives under the 
name of juKtic«>, a ground more solid but less capable of being 
systeniatised, whik the attempt to transfer whvltsdle to aSMOA- 
tions whai is true of natural individuals wan bound to foiL 

We have not treated ex f^ofeiuo of the his-torj' of international 
l*w, though Winch of it apfjesirs in the dl^eumioa of particular 
topics. It is idle to discouriie of the history of a science to those 
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who are only beginners in the science itself. If this volume and 
the contemplated one on war should be followed by a volume 
dealing with topics unsuited to the introductory character of 
their predecessors, it would be natural that the history of inter- 
national law should be one of them. 

We quoted Mr Hall's excellent treatise on our subject by §§, 
hoping that this might be more convenient than quotation by 
pages to those who should use a different edition. Unfortunately 
the last edition, which appeared while this volume was passing 
through the press, omits the division into §§. 

Our thanks are due to the proprietors of the International 
Journal of Ethics for permission to reprint the article on 
International Arbitration. 

J. WESTLAKE. 

2Uh August 1904. 
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OBAPTER I. 



GENERAL VIEW OF INTEHNATIONAL LAW. 



Definition of International Lasn. 

International I-jaw, otherwise called the Lnw of Nations, is 
the law of the society of states or iiatioiiH. In this we have to 
make clear what is intaiit by states or nations, their society, 
and law. 



States, A'iriionj, Nationalities. 



I 



It is the experience of every man of European blood that 
he lives in a state, which in its tuni lives among states. We 
Britons ai^e subjeijts of a statu cdUeil the United Kingdom, 
equivalent for international pm-poses to the British dominions, 
and this in its turn lives amoiicj a number of stfttes inclmling, 
for example, P'rante, Germany, and thf United States of 
America, Each of the states which have been mentioned haa 
two remarkable eharactera. On the one hand it is the largest 
or highest and most comprehensive imit in whicJi law and 
authority are applied to individual men by courts of justice^! 
and officers of government. 'ITie duty of an individual to 
answer for his aiitiuns and to otiej is enforced by a scale of 
courts and authorities ascending to the highest British, French 
or other, and there it stops. There is no international court or 
authority to which an individual is responsible. On the other 
hand each of the states mentioned has- relations with ol 
states, such as peace, war, treaties, arbitrations and so fo 
These two characters do not always go together. Take 
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example Austria-Hungary, composed of the empire of Auntria 
and the kingdom of Hiingnrv, eat'h having final autlioritj over 
Its subjects, but neither hjiviug separate relations with states 
outside the composite whole which they forni, tte only re- 
lations enteiiained by them with outside states tieing those of 
Auf-tria- Hungary as a single state. A state which hiis relations 
with the outside world, whether it be single, as the United 
Kingdom, France, and the United States of An]erica, or com- 
posite as Austria-Hungary, is and is called a state of inter- 
national law. A political body which, as such, has no relations 
with the world at large, hut is a supreme unit to individual 
men, such as Austria or Hunj^ary separately, i;^ not a state of 
international law, yet cannot be denied a ])roper claim to the 
name of a state. 

But there are injutances in which the name "state" is used of 
something which does not poasess either of the two characters in 
question. Thuts the component so-called states of the United 
States of America and of the Commonwealth of Australia, by 
the confititution^ of the larger bodi&5 of which they are inembers, 
oil the one hand are not in all respects supreme over the in* 
dividuals belonging to them, and on the other hand are not 
permitted to have relations with any states outside those larger 
bodies. The original components of the United States of 
America, as Massac husetts and New York, became states of 
international law when they won their independence, but since 
by the terms of their union they have lost both the possibility 
of foreign relations and even complete siipi-emaey at home, the 
name of state has been retained by them only as a memory. In 
the Austi'allan Commonwealth the name is not even a memory. 
There the parts, as Xew South Wales and Victoria, have always 
been included in the British dominion.s, and have now received 
the name of state by way of compliment, no doubt .luggested by 
the American instance, in which also the members admitted 
from time to time, as Kentucky and Ohio, ai'e put on a par with 
the original membei-s by receiving the complimentary nanie of 
states. 

Thus the word "state" k used for three diftei-ent kinds of 
political bodies, states of international law, states which are 
supreme over their subjects though not states of international 
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law, and so-called J<tates which are not even eutirely supreme 
over their subjetrts. The two former may however be called 
states proper, and wc shall always assume that the states we 
speak of are states proper, iinleaa it is othcrwiise expressed. The 
context M-iU show whether a stfite of international law itj in- 
tendiwl. 

We further see by reference to our coiniiioii experience that 
a state proper is an ideal body, which on the one hand has a 
certain territory, and. on the other hand is a society composed of 
individual men as ita members, and having a corporate will 
distinct from the willa of its niembers. And a little reflection _ 
will show IK that since the individual men aswociated in the 
state are moral beings, and the action of the sbite which Ihey 
form by their association is their action, the state must also be 
a moral being, having a responsibility and a conscience which 
are the MUiiimation of the responMibilities and conr^ciences of its 
Uiealbers. In this character of a moral being, havilig^ a corporate 
will, responsibility and conscience, a state is eapahle of being a 
subject of law and having rights. 

The individual members of a monarchical state are dis- 
tinguished as the sovereign, a title always given to the monarch, 
and his subjects, though the latter are also subjects of the state, 
and arc often spoken of as such. The individual membtre of a 
republican state are called, ita citizens, and arc in truth subjects 
of the state although not commonly called subjects. All the 
members of a state, whether sovereign, subjects nr citizeins, are 
denoted by the convenient name of its nationals. When a state 
has an autocratic ruler for its sovereign it might be thought at 
first sight to have no corporate will distinct from his will ; but 
in truth, even then, its coi-porate will appeal-^ a.-i distinct in th^ 
rnlcM which determine tht sutt'tsyion or election of the autocrat, 
and in the rule which makes it the duty of all the other 
members of the state to obey him. Sometimes an autocrat has 
deei-eed a change in the rules of succession, but such cases must 
be regaiiied as rc^'olutionarv, and where the autocratic decree is 
ultillJfttely obeyed, which does not always happen without civil 
war, the coi-porats will of the state reappears as distinct in the 
acceptance, immediate or ultimate, of the new rule. 

A nation, as the word is used in the term " law of nations " 
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and generally in the Innguage of international law, means a 
state cOnfiideird with rcfcrente to the persons composing it, 
Such also ia tht UiiuaL meaning uf the woid in the English 
language when civilised people are spoken of. When we »peak 
of the British nation we mean the British state eonsiderwl fr4)Tn 
every point of ^-iew but that of its territory. Even when 
nneivilised people are spoken of as nations, the tei-m sets them 
before um an poascsHing fludi organisation as they ai-c capable of. 
A imtionaHty on the contriU-y is a ma^s of individuals who, 
whether organiaeti as a state or not, are gi'ouped together by 
their coiiseiousnefis of posse.>«ing common tharacten* comparable 
in nature and importance to those which are usually possessed in 
common by the nationals of a state. Hence, nationalities ofi^n 
aspire to be separate pitates, hut by no meana always. Sonl& 
nfttionaliti^s ait' content with a limited degree of political sepa- 
rateness, and others do not aspire to any political itcognitioii 
but are content with the self-conscious feeling, which niav be a 
u?-eful stiiuulus to exertion in self-culture and the pursuit of 
reputatioTi. 

What are or may be tlie characters of a nationality rannot 
be said more precisely than ha'i been fsaid above hy comparing 
them to those of a nation, because nothing general can be 
affirmed about common characters possessed by the niembei'a of 
a nation. Tliere are many instances in which the boundaries of 
states cut aci-oss common characters without giving rise to any 
demand for political redistribution. We tan only say that what- 
ever unites a nation in feeling, or contrai'sts its members with 
those of other nations, may serve as the ba^is for a nationality. 
Such chara^'ters are language, religion, temperaraentj the posses- 
sion of common memories, the entertainment of common political 
or social beliefs or aspirations. Another is race, which is 
often put in the forefront, but the different races of white men 
are not so definitely distinguished from one another as what in 
natural histon' arc called varieties. They arc continually being 
modified by circumstances similar to those through M'hich they 
arose out of a common stock, such as climate, food, and the 
effect of habits and institutions both on the moral temperament 
and on the physical structure; and they are continually being 
blended by raixtiu* of blood, through conquest and emigration. 



CH. I.] States, Nations, Nationalities. 6 

Com ni unity of Inli^age and temperament in a population often 
causes a belief in its being or belonging to a distinct race, 
although its pltysical pectilianties may fail to mark it off as 
distint't or to identify it with the rafeto whieh it is supposed to 
belong, and its history cannot be traced far back without 
encountering c^vidcnce of blending. In fact the indtfinitcness 
and instability of all the characters ou which nationalities are 
based are a conclusive objection to founding iiittmational rights 
on nationality, as was proposed by many eminent Italian jurists 
at the time when the unity of their country was being achieved. 
Nfttioimlities, though often important in politics, must be kept 
outside inteniationa] law. 



Law, NatioTial and International. 

Laws may be divided into laws proper and laws metaphorical. 
The best markctl examples of laws proper are those of a state, 
and the cirfimiHlance that these apply uniformly to all the 
eaaes which fall within their "fonimlas is the foundation of the 
metaphor by which the naiiio of law has been extended to those 
of nature, for the laws of nature teti us that in given cir- 
cumstances eertain other circumstances will unllbrnily be also 
present or f{>Ilow. Tims the law of gravitation is that, given 
two particles of matter, they will unifonniyj that is to say in all 
cOiaes, attract one another according to the law of the inverse 
square. But outside the eleiment of uniformity the contrast is 
complete. The laws of nature express what is: the universe is 
constructed on a system of which the law of gravitation is a 
part. Laws proper expi^ess what is to be done : contracts are 
to he ohMtrved, certain conduct is to be a^'oided on jmin of 
punishment. The laws of nature ounnot be broken : an instance 
breaking an alleged uniformity would pr<jve that the supposed 
miiforniity, or so-called law, did not exist. Laws proper are 
broken whenever that which they direct is not done, and are 
not the Jess broken although the breach may be redressed or 
punished. 

The typical instance of law proper is, s^ we have said, the 
law of the land, or national or state law, often called municipal 



law, although that name ouf^ht to be avoided, becttuye munici- 
palities within a state have their own yubordinate laws to which 
th& name municipal law is appropriate, 'llie law of the land 
emanates from the eoi-porate will of the state, which is mani- 
fested both in the particular cominand:^ which any ufficers of the 
state may he empowered to give, and in certain uniform or 
general rules. Its manifestations of the latter kind, are mode, 
first, through the taw courbi, whii;h declare the corporate will in 
case of doubt or resistance, and are expecttnl to declare it 
uniformly in the cases which come before them; secondlvi 
through the executive machinerv which enforces the judgments 
of the law court* ; and thirdly, i" the way of legislation, by 
enacting statutes «a general rules for the guidance of the law 
courts, or bv enforcing, and so adopting, the geiitral rules on 
which the law courts proceed. Whether enacted or tacittv 
adopted these general rults are the law of the land, the national 
or state law, the law of the state society. 

Now when international law is claimed as a branch of law 
proper, it is aarierted that there is a society of states sufficiently 
like the state societv of men, a.nd a law of the society of states 
surticiently like state law, to justify the claim, not on the gi-ouiid 
of metaphor, but on the solid ground of likeness to the type. 
Ill order to see whether this is so, let us take some examples of 
rules prevailing between stateii. It is a rule that a foreign 
crowned head is not subject to the jurisdiction of the law courts 
of a state of which he enters the territory, although much may 
be said for the opinion that he ought to be subject to it. 
Again, it in a rule that the commerce of a neutral state in 
time of war may be interfered with hy the belEigerents on the 
grounds of breach of blockade and carriage of contraband of 
war, although much may be said for the opinion that the 
commerce of a neutral ought to be exempt from all inter- 
ference by the belligerents. A state which attempted to defy 
those rules, however honest.lv convinced it might be of the 
wisdom of the contrary opinions, woidd find itself practically 
unable to do so. It would practically be like an Englisliman 
who should try to defend an action for the price of goods by 
saying that he was honestly convinceil that such an action 
ought to be burred in three years instead of six, which is also 



I 



OH. I.] LaiVy National and httematioiiaL 7 

an opinion for which much may be said. A state trying 
so to act would find itself met by a real eompukion, not 
indeed applied throngK Uw courts and an executive, like the 
coinpulHion within a state, but through the action of indi- 
vidual states, upheld by the general sentiment and sufficient 
to prevent such attempts being made. Accordingly the facts 
are that : 

(1) iTie general opinion of states approves certain rules, 
not as expresfiing conduct to be retoininended without being 
enforced, like telliui^ the truth or being charitable, but to be 
enforced by such means as exist. 

(S) The conduct directed by those rules is in ffict generally 
observed by states, and that, not as freely choosing it in each 
instance, but as obeying the rules; not necessarily from fear of 
enforcement, but at least from the persuasion that the rules 
arc law. 

(3) Huch obser\'ance so greatly promotes the tranquillity of 
tlie world that a duty of observanc;e, correlevant to the benefit 
enjoyed, iM laid in conscience on states, at least in ordinary cases. 
There are rare cases in which it is right to disobey even the 
law of the land with a view to bringing about its amendment, 
but where the contact between a number of individuals is close, 
as it is between states, settled rules, even though not the best, 
are at leafit provisionally better than none. 

Thtse things being so, states livt together in the civilised 
world Mil bs tan ti ally as men live together in a Jttate, the difference 
being one of machinery, and we are entitled to say that there is 
a societv of states and a law of that society, without going 
beyond itasonable limits in assimilating variant cases to the 
t\i)ical case. Ah is fitting in a science dealing with living 
sltbjetts, in which there is always sO mUch shading oH'. wc have 
not made the dassiHcation of law depend on a verbal definition 
like those of gcoinetry, but have followed the practice approved 
in natural history, in which classiKcations are founded on likenciis 
to types. In doing so^ we have been able to keep in touch with 
the common English usage, which does not hesitate to give the 
naniK of laws to the n\\fff- of all societies in which obedience is 
enforced by the itgukr or irregular aetion of their members. 
To the same effect is the old ^y*vi^g, ubi AWietas ilnjus gut. And 



we have regarded our subject exftftly in the light In wLich it is 
placed hy Hall, who says : 

"Iiiteriiatioiial law uomsiats in certoin rules of conduct whiuh mthdeni 
civilised states reg^nl as being binding on theiiij in their relntitiiH with 
one auotLer, with a force ci>ni]>arable iu nature and degiee ia that kiudtn^ 
the toiiscieiitions jieriMiii to obey the laws of his country, ami whicli tliey 
also regard as being ftiifofceabk by appropriate me&os iu case of iafringe- 
meiit." Trfiatiiie oji Jntematioiiul Lav, p. I. 



Au.ithis LlmUailoii oj' the term " LawT' 

The denial of the name of law to our subject is principally 
connected in England with the name of John Aiintin, who 
taught that law is a general comniand given hy t\ superior, 
individual or conipoftite, to the pers'ons who habitually oht:y 
him. All otijer seises of "law"" he regarded as impt^per or 
metaphorical. 

In order to bring national law within so narrow a desciiption 
he had to pick out among tht members of a state the one 
or more persons in whom, by its constitution, the law-making 
power is placed, and to treat the law of the land as the body 
of general commands issued by him or them, and obeyed by 
the other members of the state an well as by himself or 
themselves when not acting in the law-making capacity. The 
law-makers or superior he called the real sovereign, and he 
and his followers have shown much ingenuity in pointing out 
what persons constitute the real sovereign under the constitutions 
of various countries. 

Since the society of states has no sovereign over it, and is at 
best very ill -organised, Austin could find in it no such .superior 
and inferiors as his description of law demanded. Therefore 
what is commonly called international law he proposed to call 
positive international morality. By positive, he meant what 
in j urissprudente is commonly meant by that term, namely that 
the rulc-i Ko described are Kutficicntly enforced and oliserved to 
have an objective existence, but by making them a branch of 
morality as distinguished from law he ran counter to the 
received use of the latter name, and his nomenclature failed 
to mark that the subject is connected with justice as a speciEiL 
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branch of inoraIity> and that other ethical duties remain in- 
■cumbent on states though outside the rules in question. 



Conthienial Nomenclature. 

We have seen that the leading idea which detenu iiies the use 
of the Erjg-lish woi'd "]&*■" is enforcement thi-ough the action, 
regular or irregular, of a society. The eounotatioii of right is 
absent from the word. We can say that a law is unjujit, or 
■wrong, which is the contraiy woi'd to right, and ought to be 
altered, without questioning or impairing its character of law, 
!But the words wliich in Latin aud the continental languages 
forrt'spond mowt nearly with "law"— ^'«3, droit, rccht, etc, — 
have .^ointUlilig of the meaning of "law,^ but they also and 
print'ipally mean "right,"" and can-y a sugge.'ition of that meaning 
into any use which may be made of them in juri.sprudence. 
Any suggestiQii of enforcement, or of positive or objective 
existence, which they may carry with them, is so weak that 
when intended to be dwelt on it haw to be enforced by suitable 
words or by the contest. In suck expressions a-s h droit 
ffCftij-itU or rfrt-S devtsche reckt the notion of positiv^nesfl is 
included because the law of a country is strictly enfoi-ced, and 
the notion of right is excluded because right is not limited 
by frontiera. Jiut the expressions Ic di-oH international or dcus 
nolherrechi rather suggest a system embodying rights so that 
y*>u could not properly say of its rules that they are unjust or 
wrong and ought to be altereti, as you can of the rtile-s con- 
tained in a syntem deHcribed as international law. The system 
is placed on the level of what in English we call \a\v by the 
qualification " positive" — which Austin employed, only in con- 
nection with morality instead of law^-or by the qualirication 
" European,"" which carries the suggestion of positivcness much 
as fraii^.nin carrier it in le droit Jran^aia. And so the full 
translation of " internfttioiial law" 19 le droit iutemational 
pQ^Ulf i>v dfiv jHixitive viilkerrecht, to wlncli le droit iufvmational 
ICuropien or das Eutvpainche vfUkerrecht are equi\'alent ex- 
pressions. 

Of course, on the continent as well as in England, statesmen 
and writers must often refer to received rules, and often in 
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doing so samfit-e something to brevity. It must not therefore 
he supposed that an abstmct right is always intendfd when 
le droit international or dan po-fitive Vtilkcrrfcht is mentioned. 
But, on the other hand, no cart that can he practically looked 
for enn eiitirelv eliminate the eftet-t of the assumptions whi<ih 
are ta<;itly made in the language used. Hence some confusion 
necewiarily arises, hut on the whole we may say that the different 
connotationN of " law," on the one hand, and of Ju,% droit, etc., 
on the other hand, cause a difference between the English and 
continental modes of looking at our subject. In estimating the 
mntual obligations of states an Euglinhinan appwils primarily 
to international law, as a body of rules considered with regard 
to their reception. He may make some allowance for the 
desirableness of their being improved, and may occasionally 
justify, as a matter of conscience, disregarding them with a 
view to bringing their impi-ovement about. A continental, 
esptf^ialiy if he is not a fitatesman ofjligal to deal with facts, 
appeals primarily to le droit iiitemntianed or du-s viilArrrerht as 
a standard of right independently of its reception. He may 
make some allowance for practice, but on the whole received 
rules count for less with liini than with us, tiitd what he con- 
siders to be justice counts for more» though he is thereby exposed 
to the Tiwk that even in good faith he may mistake his interest 
for the measure of jufltiee. 

It must however be home in mind that, even from the 
English point of view, the received or positive rules muftt not 
be treated as isolated ones, but mast he co-oi-dinated, and their 
Application must be controlled by the science of jurisprudent'e. 
That science teaches principles and a method which «re common 
to all law propel", and that the rules i-eceived between states are 
susceptiljle of such treatment and require it might have been 
mentioned as another point in which they are comparable to 
the law of the land. And this circumstance tends to bring 
English and continental views about international obligations 
into greater harmony than the contrast of meaning bf:tween 
" law ■" and droit, or recht, might at first lead one to suppose. 
For, true rs it is that droit and rfcfit mean " right,'" stilt 
thev do not mean right in the unlimited sense which that 
term oftenest bears in English, namely what eoinnianda moral 
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approval on whatever ground, but right in the special sense, not 
altogether foreign even to the English tet-m, of that which is 
required by justice. Thus a. continental thinker has to dis- 
tiugui^h his droit or recht from conduct which he would approve 
on the ground of generosity, tcmpcTance, or any other virtue 
thait justice ; and in doing so he haa to employ principlea 
and methods the same or akin to those of jurisprudence. 
Thus the difference between English and conVinentat thought 
on the mutual obligations of states is attenuated but not 
destroyed. 

The Law of NfUums. 

We have now conisidered separately, first the word "nation," 
to w'hich in this subject geiut in l^tin, voll< in Gtrnmu, and su 
forth are equivalent, and ftet'oudlv the words "law/^ t/TOii, and so 
forth. A few remarks are now necessary on the eombination of; 
those wordis in the phrases "international law-," Jjw gfnthim,' 
" law of nations," and so forth ; though it is not oiir inteiition in 
thiw chapter to enter at any length into the history of international 
law. Whatever may have, been the manner and date of the intro- 
duction of -what wflfi called the jm gentintn into the private law 
of Home, it is certain that at leait from the time of Cicero ju* 
gV'itimn wiLs andei-stood to mean those principles of right — right 
in the special sense of justice — in which all the nations with whom 
the Romans had dealings were agreed -^Jfis iiaturak was undei-stood 
to mean those principles of right which were reeoaimcnded by 
a philosophical view of the nature and situation of man, and 
these two were believed to coincide because it was thought 
that only nature eould be the cause of so general an agreement. 
Thus Gains .says that juff gentium is "what natural reason 
establishes among all men','' This view of principles extended to 
public as well as to jjrivate relations, on many points in both of 
which the nations known to the Romans were jigteed. 'ITius* 
Poniponius relates that in a case where ambassadoi-s were at 
Rome at the time when war wils declared against their nation, it 
wnji determined that they remained free in accuitlance with tlie 
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jus gevtium''. Ulpian however, noting that some legal institu- 
tions are based on natural facts t'oiiimon to men with othe 
nT)iinnIs, delined jug naturcde as " that which nature ha-i taught 
all nninials, ttnd from which come the union of inale and female 
called by u.s niaiTittge, and the proei'eation and oducfltion of 
children '." Justinian adopted that definition from liim, and 
thenceforward the names^'K.* naturalc ryiA jua gentium werK used. 
to denote diiferent sets of rules. No one indeed seems again 
to have based a classifit-Ation on the differetite between facta 
cotiiraon to all artimal^ and tlitjse peculiar to man, but the habit 
of identifying jH.s^rw/Iwm Awdjiin ruriiirale was broken, and new 
lines of demarcation were found between them. In the seventh 
century Isidore of Seville, enumerating the subjects eompi'ised in 
jiis genthim, mentions only such as belong to international law» 
with the single exception of prohibitions to maixy foreigners; 
principles of national law which are common to all nations fall 
into his Jii.^ tmtumle. His definitions were generally copied 
during the middle ages, but with the revival of learning the 
classical use of Jus gentium and jW nafurale was revived, the 
one for the principleis of right, whether public or private, 
accepted in the world contemplated by the particular writer^ 
and the other for the principles of i-ight taught by natiu^ ; but 
the classical identification t>f thost principles was not revived. 
On the one hand a wider knowledge of the world had disclosed 
that none but the simplest principles receive a i-eally universal 
assent, and with the failure of universality the old argiinient for 
a Jiatural origin failed also. On the other liand new philo- 
sophical views ijuestioned the natural origin of some things 
whicli wece generally ai^sented to in the world to which the 
European writers belonged, and it thureby bL-came necessary to 
refer those things to human will. So it came about that Grotiua 
descriljed jus geiifium as that law which has received ib> obliga- 
tory force from the will of all or of many nations*, and devoted 
his famous treatise to ascei-taining by the testimony bcjth of 
facts and of authoiities what that law prescribed in the case of 
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international rclationSi and to discussing the corrections {tempera- 
merita) which might reduce it to the measure of the natural law 
as motli^ed by the Chriijtian principle of love to one'a neig^hboiir. 
The corrections which he demanded have been largely realisett, 
as well as others of which he did not dream, and yet more are 
needed to perfect international relations. 

Heiit-e the Jus gentium, of Grotius, conaidered as a term of 
classification and not confounded with the particular rules which 
he classiHed under it, is equivalent to le drait posiiif den nathiis 
or da.v positive volkerrecht, and in English would b^ sufficiently 
rendered by "law of nations," to which the addition of positive 
is unnecessary, law being always positive. If combined with the 
connections or tanper amenta thoug-lit by the particular writer to 
be necessaj-y to bring it into accordance with right, it would 
become simply le droit des nations or da.'i viilkerrecht, though we 
should have to call it the ideal Iflw yf nations. In every way 
"law of nations'" and "international law" are equivalent terms, 
and so are le droit international and le droit des nations or da^ 
volkerrecht. 



CHAPTER II. 

THE SOURCES AND PRINCIPLES OF INTER- 
NATIONAL LAW. 



Th£ Sources of International Law : Custom, Reason, 
Roman Law. 

Custom and reason are tht two sources of iiitemational law. 

Custom must not be confounded with mere frequency or even 
habit of conduct. In any state or other society hi which 
customary law is admitted, custom as a part of law means the 
conduct which is enforced as well as the strict or loose nature of 
the society allows — not always very well, evtii in the case of 
national law in the ruder stages of national existeiice^and 
which is followed as wtll from the fear of such enforcement as from 
the persuasion that the received rule requires such conduct to be 
followed. In other words, custom is that line of conduct which 
the society has consented to regard as obligatory. We have 
( seen that international law is law just because the conduct which 

Lit directs has the character thus described, so that for custom to 
be a source of international la*' follow*; from tht detinition of 
each. Even for those who seek for international right- — h droii 
international or das viilkerrecht—cu&\.om must be a KOiu-ce of 
such right so far as the existence of the custom carries a pre- 
sumption of its reasonahleness, and so far as in ordinary cases 
there is a duty of conscience to follow it at least provisionally 
until it can be amended. 
Reason is a source of international law not only for the 
seekers after international right, who will appeal to reason as a 
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check on custom, but for all, and for two Causes. First, the 
rules already regarded as established, whatever their source, 
must be referred to their principles, applied, and their priiK-iples 
estendwl to new cases, by the methods of reasoning proper to 
jurisprudence, enlightened by a sound view of the necessities of 
international life. Secondly, the rules as yet established, even 
when so applied and extended, do not cover the vhole field of 
international life, which is constantly developing in new direc- 
tions. Therefore from time to time new rules have to be 
proposed on itasonable groundis, acted on provisionally, and 
ultimately adopted or rejected as may be determined by ex- 
perience, including the effect, not less important in international 
than in national affairs, of interest coupled with pix^ponderatiug 
power. 

With both custom and reason in our subject Koniaii law is 
BO intermixed that its position requii-es a separate notice to 
make it clear. Modern international law arose at a time when 
the larger part of the world was subject to monarchical rulers 
with whom their state.-* were identified, nlid the Homan law was 
held to apply butw<^n wuch persons an being the law common to 
them. The states of other than inonarehical constitution which 
had dealings with monarehs or with one another would have had 
to siibuiit to the rules which nattirally existed in the more 
general cajse, even if, by claiming rights as moral beings, they 
had not brought themselves under the Human law as the one 
code then deemed to be obli^tory on moral' beings. The rules 
whieh riowed into internatioaal law from this source fll"C now 
incorporateil with the eastomary law of nations, and such is the 
respect still generally entertained for the Homaii law, which ha?/ 
been called ■ivritteii reajwii, that this part of the ctistoiuary lawf 
ia never controverted even by the seekers after international 
right, although it may be the subject of some of the con- 
troversies which are waged about tlie interpretation of tests. 
Further, ia applying to intemational law the methods of 
rea.soning which belong to jurisprudcncej it is the reasoning of | 
Homan law that has been applied, that system being conunon i 
not only to the continent of Europe but also to the English 
Court of Admiralty. 
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The Evidences of Ciistom in Internnt'tmud Law. 

On the evidences of custom in inteniatiuiial law I will take ■ 
the liberty of repeating what I have Naif! elsewhere. 

"The consent of the international society to the rules pre-' 
vailing in it is the tonisent of the men who are the ultimate 
mcmhers of that KOi'iety. Wlien one of those rules is invoked 
against a state it is not necessary to sluiw that the state in 
question has assented to the rule either diplomatically or hy 
having actral on it, though It \^ a stron^r arguinL'nt if you tan do 
BO, It is enoufjh to show that the general CQit.ien,sus of opinion 
within the limits of Kuropean civilisation is In favour of the 
rule. 

" The best evidence of the consent which makes international 
law is the practice of states appearing in their actions, in the 
treaties they conclude, and in the jiidgnit'nt.>i of their prize and 
other conrts, wo far as in all these wayis they ha^'e pnx^eeded on 
general priuciplefi and not with a view to particular tirtunistances, 
and so far as their actions and the judgments of their courts 
have not heen encountered by resistanee or protest front other 
states. Even protest and resistance may be too feeble to prevent 
general consent being concluded ironi a widely extended prac- 
tice.'" The increasing frctjueticy of international arbitration 
How (aills for the special mention, among the evidences of this 
class, of the judgments of arbitratoi-s, particularly of iiuch as 
may be given by the court established in purnuanee of the 
Hague C'onvention of 1899, to which practically all states of 
international law are parties. 

"The arguments adduced by statesmen in despatches and 
other public utterancei are very impoi'tant as showing what 
weit; the principles proceeded on, especially in the case of treaties, 
which are ao often concluded with a view to partieular circum- 
stances tliat gi-eat care must be taken in using them as evidences 
of international law, 

"Special authority h often claimed for the practice of those 
states which are most concerned with a particular branch of 
international law, as for that of the chief maritime powera with 
regard to the laws of maritime war. There is a good foundation 
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for suth A claim in the fact that the powers most concerned with 
a subject must understand it best, and be best ahle to distinguish 
^ood from bad reasoning ftbout it. On tht other hand, special 
knowledge is often ^■companied by the bias of special interest. 
But when the states most concerned with a subject in turn apply 
the same rules and suffer their application, that bias may be 
supposed to,l)c eliminated, and the ngreement which those 
concerned in the vast majority of cases find suitable must count 
for a general agreement in spite of much comparatively specu- 
lative critici^sm from other quarters, 

" The opinions of private writers must of course be counted 
towards the general consent of men, especially when the writer'sj 
reputation proves that he represents many persons besides 
himself. Moreover, for much of international law^ which is so 
well observed that discu.s.'^ions about it between states are not 
easily ijuuted, its admission into accl'eniittd text-books is valuable 
tfcitimony to its being observed as law, and not from any option 
still remaining fi'ee to statcN. And when a rule is disputed, or 
there is a tjuestion whether an old rule ought to be changed or 
a new one introducetl, it is only througli public discussion that 
reason can be made to appear and prevail, 

"Time cannot supply the want of general agreement, but 

where the agreement in favour of an altered or added rule is 

siiffieientlv general, it is an element in determining the limit of 

the forbeamnce to be shown to a state which persists in resisting 

^H the cliange or the addition. When reasoning has stood the 

^■^ test of time, it tan be no longer urged that it resulted 

from caprice, or from the undue consideration of a transitory 

■ interest;' 

^M MojAms on tke Obligation of Received Rules and on the part of 
^K Reajiun in International Law. 

^^^VOn the part of reason in international law, and on the 
obligation of received nilcB, which is closely involved with the 
<]uestion of the true part of reason, I have said the following 
elsewhere. 
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"International rulei ought to be made with due care that 
they shall not restrict liberty more than is net^ssary, that they 
shall be suited to the cases which most coimiionly arise, and that 
reciprocity in their application shall be possible. It is no 
reason for not applying a rule that a dirterent one would have 
been better suited to the particular ta.-ie. 

" In matters transcending the state tie, and so far as a rule 
founded on the consent of a society ia wanting, the men who 
guide the fiction of states have only to obey their consciences. 
The want of a rule to define the ai;tion allowable does not 
exclude all action. The largefit field for the application of this 
principle is in dealings with states or populations not having the 
civilisation necessary for forming part of the iiiterna.tional 
society, but the piinciple is sometimes applicable between states 
included in that society. 

"When a state has to act although a rule is wanting, it 
ought a,s far aa possible so to act that a rule might be framed on 
the precedent. 

"The obligation of international rules on the conscience, 
even wlieii they have once \i(xj\ founded on a general coii.'tctisus, 
is subject to exception, as is the obligation of state law on the 
conRcience. And in the former department the eonstience will 
have a somewhat greater latitude than within a state, because 
there ia no international legislature, and diplomatic agreements 
for the cliange of a rule can with difficulty be made to comprise 
so large a number of states ss to prove that the genera] opinion 
has been changed; wherefore an in tenia tioual rule can nirely 
be chatiged otherwise than by its t^easing to be followed and 
general approval being given to such cliange of practiee, of 
which some state must set the example. Henw it is not a 
couclasivc, though a strong, argiunent against a state that it 
has itself applied the rule of which it resists the application. 
It would be contrary to the moral nature of man that he 
tihoidd be fetterwl, absolutely and permanently, by any external 
rule. 

"When a state is confronted by a rule which it deems to be 
bad, either originally or because it has become bad through a 
change of circum-stances, it ought to take into account the 
greater or less evil which always results from violating known 
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rules, and, if it decides to violate the rule in question, it ought 
as far as possible so to act that a better rule may be framed on 
the precedent. Neither in violating a rule nor in acting where 
a rule is wanting is a state at liberty to consider only its par- 
ticular case, without reference to the conduct which would be 
beat suited to the cases which most commonly arise'." 

1 llie quotations in this and the preceding section are from Chaptert on 
the Principles of International Law, Westlake, 1894, pp. 78 — 85. 



CHAPTER III. 

THE CLASSIFICATION OP STATES. 

International Jaw being the law of the society of states,! 
we have next to consider what varied plienoineiia of state 
esiatcnce may l>e presented by states of intematioiial law. 

Iiichpi'iident or Sovereign States. 

Indepcmiente means freedom from eontrol, and a state like] 
ttie United Kingdom or France is independent because it is' 
free fixim all control citheT over its intemnl goveniincnt or over 
its foi-eigii relations. Such a state is also called in international 
law a sovereign state, a tenn of which the explanation isj 
historical. It haa already been observed, in sptakiug of the' 
debt which international law owes to Roman law, that in . 
the late middle age and early renaissance periods most of the-j 
important states were under monarchical government, and their! 
monarclis, who by their internal constitutions were called 
BOvereignM, were identified with them in their foreign relations. 
To this day, when a titaty is conchKled by a monarchical state, 
it is its sovereign — whether his title be emperor, king, grand 
duke or any other — that iw named as the party to it. Hence 
the rules of International law were rcgai-dud as existing between 
sovereigns, and republics had for the purpose of those nJes to 
be ranked as sovereigns. Hence again to be an independent 
subject of the ndea of international law, or an independent 
member of the international society, became equivalent in the 



OH. m.] Independent, or Sovereign, States. 



21 



language of our science to being sovereij^n ; and tvs the notion 
of the iitftte distinct from its i-ulcra was drawn out into greater 
cleartitiss, international, which may also be called external, 
sovereignty came to be regarded as an attribute of the state 
without reference to its form of government. It is therefore 
nltogtther different from the internal sovereignty of the king 
or other head of the state, where a head with the title of 
sovereign exists, and for English readers it may be iisefal to 
add that it is also different from the sovereignty iinagiiied 
by Austin an belonging to the persons in a state who have 
the law-niaking power. But since the sovereignty of a monai*ch 
implies supreme government, and an independent or interna- 
tionally sovereign state has the supreme government over its 
territory, and to flonie extent Over its subjects wherever they 
msy be, the diffwent uses of the word "sovereign" ai* sufficiently 
analogous n*>t to offend against pi-opriety of speech. 



Dependent or Semi-Savercig'n Utates. 

It is not necessary for a state to be independent in order 
to be a state of international law. That a state should be 
suhje<;:t to limitation or to the control of another state in its 
internal government and yet be free in its foreign relations 
is scarcely possible, but it often happens that a state which 
is aubjed; to the control of another state in its foreign relations, 
or which tan take intenifttioi>al action only to a limited extent, 
is more op less fi-ee in its internal government. Such a state is 
in a position different from New York or Victoria, beeause its 
foreign relations are its own though controlled or limited, but 
it is dependent or inferior, wliile the state which contiwls its 
foreign relations, or the federal body which limits them, may 
be called its superior. It may be supreme over its own subjects, 
but not being an independent member of the international society 
it will not be externally wovereign, and its position is described 
as one of semi-sovereignty. In that term all the possible forms 
and degree,-! of dependence are included, and it has therefore 
been proposed to substitute for it part-sovereignty, which in 
strictness would be more correct; but the change is unnecessary. 



since no one will suppose that " semi- " implies an exact halfj 
that any <)uantitative division of sovereignty is possible. 

What is e-sfit'iitial to observe i>i that for ever^- part of the' 
population and territory of the civilised world the full powers 
of a sovereign state must exist in some quarter. That must be 
so, not only for the benefit of the population and territory in 
question, but also for that of the rest of the world. Foreign 
states must be able to find some ultimate depositary of power 
with which to deal for the settlement of the affairs that may- 
interest them in connection witfi the ^iven region, wliother in 
seeking redress for wrongs or in making international arrange- 
ments. Therefore whatever elements of external sovereigistv an 
inferior state may laek must belong^ to its superior, whether that 
be a single state conti-olling its foreign relations or a federal 
body limiting them. 

Independent*, unlike sovereignty, cannot be qualified as 
"semi-'" or deseribcd as partial, beeansc it negatives dependence 
and negatives admit of no degi-ees. ^^^len it i.s desired to point 
out tbat an inferior .state ha,i a political existence separate or 
distinft from that of the superior, it should be desciibed aa 
a separate or distinct Blate, not as an independent one. 



Protectorates. 



One fonn in which dependence or semi -sovereignty occurs is 
that of protectorates. In some of these the protected state 
is left free from interference within it.s own territory, while in 
others a eci-tain authority is given within its territory to the 
protecting state, but in all it is arrang&d that the former i^hall 
enter into no treaty or bave any dipUnnatie intercourse with 
outside states without the conseiit of the latter, expressed or 
infeiTed as may be stipulated, and any contrary attempt at 
such treaty or intercom-Ke is regarded by the protecting state 
as a. hostile act against it on the part of th^: outside state 
concerned as welt as on the part of the protected state. It 
is not necessary that the name "protectorate" shall be used 
in the arrangement. The fact that the inferior state is not 
free to seek aid and alliances elsewhere will of itself impose on 
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the superior the duty of protecting it against wrong, and the 
fact that outside states are not free in their choice of methods 
for Heeking redress from the inferloi" will impose on the superior 
a itspoijsibility for the wrongs ctnnmitted by it. That respon- 
sibihty will in its turn give to the superior state the right to 
contral such action of the inferior as might involve it, and even 
expi-ess provisions for the freedom of the inferior in its interaal 
affairs must be intei'preted as being subject to that right. 

A protectorate must not he confoinidt-d »vith simple pro- 
tection, ivhich one state may bind itself to give to another 
■without impairing the latters capacity for action in foreign 
affairs. An csfimplc of that kinr! is funiished hy the tittle 
republic of San Marino among the Apennines, which from the 
beginning of the seventeenth century enjoyed the protection 
of the Pope under a formal treaty, and which fiwrn 186S has 
been taken tinder "the exclusive protective friendship" of Italy, 
but which ba^ a cliargi d^affkirts at Paris, and consuls in various 
plates of Italy, France and Austria'. Another example was 
formerly that of the principality of Monaco, protei;ted at 
difterent times by Florence, Spain, Savoy, France and Sardinia, 
but which practicallv renounced the protection of the last 
named, or of Italy into which Sardinia expanded, by ceding 
a portion of its territory to France without Italian concurrence, 
and noiv stands unprotected in the enjoyment of the remainder'. 
ITrit jiosition which Napoleon I assumed tow-ards the shoi-t-lived 
Confedeni-tion of the Rhine was also nominally one of simple 
protection, though he was really its master'. It is little likely 
that such eases will Im; multiplied in fnture: the power which 
promises protection will generally require an er|ually formal 
recognition of the corresponding rights, which will turn the 
relation into a pi-otectorate. 

A standard instance of a pratectorate wa.s that of Great Britain 
over the Ionian Islands, which by treaties of 4 Nov. 1815 between 
England and Rutisia, Austria and Prussia, were declared to form 
a firee and independent state under the immediate and exclusive 

Ti-eat Britain and ItcIp 
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signal abuse of the woi-d "independent," bu'^ 



^ All tlieee instances are nieutioueil ii' 
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established lasted till 1863 when the Islands were annexed to 
the kinjjdoiu of Greece. Internally the whole of the executive 

authority wan prattit-alh' in the hands of & Britinh coLiiinissioner, 
and the i-epublit tould neither aeaedit tiur refcive diplomatic 
representatives, nor eould it accredit cdnsuls altliough it received 
them, the ppoteetlng power exclusivelv repi-esentlng it abroad. 
On the other hand, the treaties of Great llrlttun did not affect 
the republic unless the former expressly stipulated for It as the 
protecting power, its vessels carried a fteparate tratling dii^, and 
the British Coiu-t of Admiralty deeided- tlrnt it wa^ neutral 
during the Cnmeaii War, in the dwlaration of which by Great 
Britain it had not Ijcen naniodV Among the protectorates uow 
subsistiug, two of the must important are those of Great Britain 
over the sultanate of Zanzibar and of France over Tunis and 
its bey. Tlie so-called protectorates over uncivilised regions 
in which thei-e is no state to be protectetJ^ which have biieii 
a-ssumed by Great Britain and other powers and which are 
treated of under that name in the Genenil Act of the 
African Conference at Berlin, have nothing but the name in 
common with the state relation now under consideration. ITiey 
have been called colonial protectorates, and will be explained 
in connection with the ttc(]uisition of territory, to which head 
of international law they properly belong;. 

The question )ias b*^en raised wlifther an aniied contention 
between two states whose relation to one another is a true 
protci^torate is a war or a rebellion. The aniiwer appears to 
be that the disthictness of the two states makes a war of the 
most regular kind theoretically possildc between them, and that 
the war of 181)5 between trance and Madagascar was such an 
actual tflse ; but that if by the arrangement between them the 
protecting power has a large shai-c in the executive authority of 
the protected state, the subjects of the latter mav not be able 
to orjranisc such a war without being insurgents in their own 
country 



1 The Awiian Ship*, 2 Spiuka 212. 
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Sitzerain and Vassal States. 

Superior aiul iiiferioi' or protecting and protected states arc 
Bometiiiits called sLizerain and vassal, but this is a loose diction, 
and shoald be avoided. " SLizerain" and "VfisSftl" are terms of 
mediaeval origin, and strictly imply two i-clations which the 
feudal system in its full development miited. One was the per- 
sonal relation of fidelity, binding the man to the defence of his 
loi-d and the lord to the protection of bin man. The other 
was the praprictary and especially feudal relation by wliich 
the vassal's fief might be bound to make certain payments 
to tho suzvTain, or to render to him certain military or other 
services, and was subject to forfeiture on the vassars breach of 
fidelity or failure to perform the attat'hed obligations, and to 
escheat on faitui-e of his heirs of the particular deseription 
pointed out by the tenure, but in the meantime was his pro- 
perty. ITie position either of suzerain or of vassal might be 
filled by a. t'onnnniiitv as well as by an individual, and the 
little republic of Andorra in a valley of the Pyrenees exists 
to this day under the joint suzerainty of the bishop of Urgel 
in Spain and France as successor to the Counts of Foix. But 
the great example of feudalism and suzerainty was furnished 
by the Holy Roman Empire, which ended in 1806 by the 
abditatioti of the Ust emperor. Long before that time, in an 
age when property and the right to govern were ill distiiigdinhed, 
the legal doctrine that neither dues, ser^'iees, nor the liability to 
escheat and forfeiture impaired the vassaPs right of propei't.y 
while it lasted, bad caused the presumption to be in his favour 
on all doubtful points of government. The argument was en- 
foixed against the ill endowed thuugli simcrain emperors by the 
power and ambition of the greater atatew of Germany, and 
for centuricB before the end of the empire came the imperial 
vassals had actetl and been recognised as international soveix;igns, 
making war and peace with full iuclepentlence'. 

The term "suzerainty," little used in Western or Central 
Eui-ope tiince 1806, has since been revived in connection with 
the gradual emancipation of the prftvim-c^ of the Turkish Empii 

^ Grotius 1, 3, 23 ; uf whi^h Bectiou the summairy ia ^uvtnuim potest^ 
halmtv poKse ^iiifiiidi lege lmif'il»r. 



chiefly inhabited hy ChriHliaiis. Tlit Ottoman sultans created 
a privileged pofiition for Moldavift and Wallatiiia by oi-dinanc«s, 
called capitulfltions of which the earliest datew t'TOm 1396; and 
when ill 1S56 those provinces and Servia weTe t-reetw) bv the 
treatv of Paris into autonomous principalities, that is prin- 
cipalities enjoying separate internal government, the name of 
suzerajutj' was given to the pofiition i-cservml to Turkey with 
regard to them'. Similarly, when in 1878 the.'ie principalities 
became independent ^taten by the treaty of Berlin, Uulgai-ia 
vas made an ftutoiioinou« prindpalitv under the sunerainty of 
the sultan, as ahe still is, £ach of these treaties defines certain 
points in the relations between the principalities in cjuestion on 
the one liand and the .-iuzerain power and foreigii states on the 
other hand, but neither defines the suzeminty, and the correlative 
dest'nptinn given to Hulgat'ia at Berlin was not vassal but 
tributary- In practice, the tendency has been to allow to 
Bulgaria the powei>! left open by the ti^eaty of Berliiij and so 
it may be said that, as in the later days of the Holy Roman 
Empire, the presumption in doubtful points has hccn against 
the suzerain. Nor has the sultan done anything to merit, or 
even to claim, the better position which a suzerain of the early 
middle ag&s may have held, for when Bulgaria was unjustly 
attacked by Servia in 1886 he did not move in her defence, 
as in that character it would have heen his duty to do. 
Actually, Buljraria has direi^t relations with foreign states and 
concludes treaties with thcnt, at least on c-crtain riuhjects, though 
no doubt, so long a« the present arrangements are sustained by 
the great power«» the consent of the sultan would be required 
to impoi-taiit treaties concerning her. She nuist thei-cfore be 
d&seribed aw a semi-sovei'eign state, iDut Tuj'key, the state which 
retains so much of the sovereignty as does not belong to 
Bulgaria, could not without absurdity be described as holding 
a proteetoi-ate over her. Bulgaria is rather under the simple, 
but not formally promised^ protection of the gi-eat powers. 

The mention of the privileged portions of the Turkish 
empii-e makeK this an appropriate place for speaking uf Egypt, 

1 Expressly in the cas* of Moldavia and WalUciia, while Servia was to 
"hfflrt uf tlie tiulflinie Porte," a term of vassftlity, and therefore iniplj-ing- 

siizeniiiitjy as ita currclativo. 
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a privileged province in which the family of Mehemet Ali 
governs under a Jitrie^ of firmans gi'antcd by the sultans, n,i 
present with the title of khedive or viceroy, and with large 
powers of interna] government, as well as some right of diplo- 
matit; inttrcoiirse with foreign states. The pi-ju:ticftl authoritv 
is however in the hand?! of Gi^eat Britain under an occupation 
which began in 188Si, and the case is too anomaloiw to admit of 
classification. 

Nor can a section on suj^rainty be elosed without adverting 
to the late South African Republic, whicli liaw become by 
conrjuest tlie Transvaal Colony of Gi-eat Britain. The con- 
vention of Pretoria in 1S81 established that territory as a 
republic under the «uzerainty of the Queen of the United 
Kingdom, without defining that term, but with articlet* expitss- 
ing the respective rights of the parties. By the convention of 
London in 1884! those articles wei-e changed and the word 
"suzerainty" was not repeated. It became the subject of dis- 
cussion whether that wokI wjis intended still to apply, but, 
even allowing that ft did so, the pi-ecedents which we have had 
to notice would make it difficult to extract from its undefined 
Use any further right's of the British Crown than wei'c cspix;«!ed 
in the articles. The point however M'as not really material, for 
the articles contained such a restriction of the power of the 
republic to conclude ti'eaties with foi'eign states as clearly placed 
it in the position of an inferior and Great Britain in that of the 
superior state, and the relation between the two might not 
inappropriately have been described aa a protectorate. 



NeutraliSBd States. 

There nre in Europe three states — the republic of Switzerland, 
the kingdom of Beigiurn, and the grand duchy of Luxemburg— 
which are bound ti> permanent neutrality by treati&-i with the 
great powers, these in their turn guaranteeing that neutrality. 
This peculiar i^ituiition^in which Switzerland wa? plftced in 
1815, Belgium fi-om the erection of that kingdom aftei" the 
revolution of 18^0, and Luxemburg in 1807 in consequence of 
the dissolution of the Germanic Confederation of which it had 
been a member — must be mentioned here in order to guard 
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against the error which has sometiine'^ been uomiiiitted of sup- 
posing that it impairs the sovei-eigiity of the states in qut'stiou. 
It must bo ()b.sei-\cd that the situation is practicallv tlie same in 
the thive oiwes. In none k tlie iiKlepL-iulenfC' of the (state expressly 
f^Uaranteetl, and ii] that of SwitaeHaiul the guai-antee is expressed 
as being, not of its ntutrality, although timt is vwognisod, but 
of the integrity and inviolability of its teiTitoiy. Still, tile 
territory of a state cannot be violated without infringing its 
neutrality, and it may be added that n similar infringement 
would result from an attack by force on its indcjjtndetite. 

The effect of a guarantee i» not to shift the primary buitktl 
of the gUamntced <ltbt to tin.- whoilUlers of the gnamntor, and 
so one of these neiitmlised -states, if nnjustly attacked, will be 
expected to defend itself to the best of its ability while culling on 
the guarantoi-s for aid. Nttr can it be said that a neutralised state 
lias ix'uounced the right of seeking redress by war for wrongs 
committed against it, though it would cei*tainly be bound first 
to reciuest the guarantors to a.ssist it in obtaining redl'efiS by 
diplomatic mean^i, Uitt by the position which it has accepted it 
lias relinquiflhed the right to intervene for the redress of wrongs 
suffered by othei-s^ and it must abstain from all political alliances 
and combination!", since, although these may have the general 
good tor their object, it is seldom that their object is attainable 
without tlie eaiploynient or the mcnai.-e of force. Kven a 
eustom.'i union between Belgium and either Gern>any or Fmnce, 
or a treaty stipulating such ditterential duties as might lead to 
the suppression of the line of customs on the Belgian frontier, 
has been objected to by the guaranteeing powers as tending to 
a political alliance or combination'. These restrictions however 
Ituive the larger part of the (ieJd of external activ'ity open. 
The neutralised state may t'onc-lude commerciiil treaties, «nter 
into postal, monetary and other noji-political unions, join in 
eonventions or declarations for the amendment (if international 
law, and so forth ; while even the warlike action of which its 
neutralisation is intended to preclude the occasion may, as we 
have seen, hb called for in defentK of ii>i territory or its rights. 
Neutralisation therefore does n(jt caiTy with it the renunciation 
of any faculty of 3tat« life. It is merely an undei-taking not 

^ Van de Weyer, iu Patria Belgica, part 2, pp. 341, 2. 
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to do tei-tain thing**, and no wiore impairs sovereignty than does 
an undertaking not to intervene in a particular war, or not to 
levy more than {larticular rales of duty on importations from a 
given couutrv- 

Desides, we have seen that it is necessary that for every part 
of the civilised worhl the foil powera of sovereignty shoutd exist. 
If thtrtfort a neutralised stat« vere semi-sovereign, it would be 
necessarj' to point oot in what superior state, or in what fedtml 
system of states, the powei^s of sovereignty wanting to it were 
to be found. Bitt the neutralised states form part of no federal 
system and are not tied to any other states as their superioi-s. 
Therefore they are not se mi-sovereign but i'ully sovereign. 

The ^ubjed. of neutralised states having been introduced, 
it may be well to deftpatch at once certain considerations i-espett- 
ing it whieh might equally have been noticed under the head of 
treaties. Treaties of neutralisation are concluded with reference, 
express or tacit, to the ttiTitory belonging at the time to the 
neutralised state. Tlie giiarnntoi-s do not undertake the defence 
of any extension which that territory may receive without their 
consent. And if the neutralised state extends its territory 
withont tlie consent of the guarantors, it raises tlie dangerous 
question whether the guarantee continues to exist even for its 
original territory^ to the defence of which the disper.sion of its 
forces over a larger ai'ca may render it incapable of contributing 
in the degree expected when the guarantee wa*, given, at the 
same time tliat it-^ extended limits may involve it in other causes 
of quaiTcl than could then have been foresiieii. 

On the other hand, treaties of neutralisation are exempt 
from the causes whieh in the lapse of time weaken the effect of 
many treaties. They are concluded in a reciprocal interest, 
being for the neutralised state a very important condition of its 
existence, and for the guarantors a scciu-ity against the territory 
of tiiat sta.te being made the scene of hoiitile military operations. 
They are therefore not subject to unilateral denunciation by 
either party, and the co aside ratio n.s whieh led to tlicm are not 
of such a nature as to become obsolete. Even if at the time of 
their conclusion they were intended to provide against a danger 
apprehended from n particular powerj still they cannot be ranked 
with those invidious precautions which a great state usually 
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demands to be relicvwl from after a certain time, auch as a 
stipulation that it shall not foi-tify some [Mjint in its own terri- 
tory, since they ctiilallv take eftct;! ftgRiiist other powei-s from 
whith danger may afterwai-d-f arise, Sneh treaties are therefore 
to be i-ef^arded as a part of tlie [)criimncnt system of p^urope, only 
liable to be atleeted by ont of those great revolutloii-i which 
disturb that system at long intenals. And it is probubly this 
character of penuaiience which has led to their bein^ .sometimes 
en-Qiieously i-egui-ded fl.s re.-itrictionsi of tlie sovertigjity of the 
neutralised state-!. 

What has been said in this section does not Jipply to the 
neutrality of the Congo State, which was not imposed on it, and 
has iiotl)ecn gnaraiiteed by any power. By Art, 10 of the Final 
Act of the African ConferciiL-e at Berlin the signatory parties 
only bind themselves to resptct the neutrality of "the countries 
platietl imder the fi'ee trade system, so long a-** the powei-s" which 
enjoy any sovDrclgnty or protectorate in those countries, "using 
their option of proelainiiiig themselves neutral, shall fulfil the 
duties which neutrality requires." In the conventional free 
trade zone so referred to thei-e are comprised not only the Congo 
State, but possessions of England, Germany, Portugal and 
France. And since it was foreseen that those .itatea, being at 
war, nnght hesitate to avail themselves of the pi-oftercd neutrality 
for their possessions in the tree trade zone, the signatories by 
Art. 11 "bind themselves to lend their good offices" for the 
establishment of the neutrality. On its aide the Congo State, by 
its circular of 1st August 1885, "declares that it shall be 
perpetually neutral, and that it claims the advantages guaran- 
teed by Chapter 3 of " the Berlin Act, " at the saine time as- 
suming the duties which neutrality carries with it." ITius that 
state stands on the same footing as any other power, only with a 
unilateral declaration of perpetual netitrality for its territory, 
which the other powers have engaged themselves to I'espect so 
long as the Congo State maintains it in fact'. 

' See Lurd Kimherley'-s despatch of 14 August 1894 to Lord Dufferin, 
British Ainha^isacliir at I'arU, iji wliich he qiieations "whetiier the cliiima 
of priority and preference which tha frcuch government base upon" the 
agreemeiit of 18114 betue*!! France and the Jiiteniatioiial AESociatioii of the 
CongOj afterwards developed into the Congo State, "are altogetlLor com- 
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fersoTud, Real and Incorporate Unions of States: Federatinns 
and Federal States. 

We hav'G now- to consider cwrtain phases through which 
states of international law may pass, usually in the coui-ae of au 
advance towards amalgamation with one another. Tliat goal 
in reached when two states have cEiased not only to have distinct 
relations with the outside world but even to be supreme over 
their i"espe(.'tive subjects, tw England and Scotland were united 
under the name of Great Britain, and nfterwards that whole waa 
united with Ii-elnnd in the new whok ealled the United Kingdom, 
each of those wholes being a state under a single supreme 
government at home as well as having a single set of foreign 
relations. This is called an incorporate union, and lia,s to be 
mentioned here only for the puipose of obiicrving that the 
compoiieiit parts are thereby taken out of international law. 

In the c&Ae of moiiaiThies an obwrvation of converse form, 
but for our purpose of similar tendeney, has to be made about 
what is often the first stiige in the advance towards auialga- 
matioii. Suppose two nionarcliical states with which by their 
respective constitutions their sovei-eifjns are so irlentiticfl that 
international, engagements made by or with those states are 
expressed as being made by ov with the sovereigns, as for the 
United Kingdom it is the King that is the party to treaties. 
Suppose also that one head wears both ci'owns, a.s hap]>ened in 
Great Hrltain and Hanover from 1714 to 1837, but that, as also 
happened in that instance, the foreign relations of the two states 
are kept distinct, the eonimon sovereign habitually taking inter- 
national action for them separately, so that it is even possiibk' for 



p«tiWe H-itli the pdsitldn of th.; (.'ongn Sfcktf a? a neutral, hIhI "'liettier the 
decUratioT] of ueiitrdlity addressed ti» unA oct^epted by tlie i^i^iiiitDries of 
the Act of Berlin does not entitle those Ki^iatwriiw to make their own 
r^trVfttl«)JI itt J'VKur'l to rights of rei'ersioii or preemption claitneit by a 
iion-iieutral povi'er in virtue of a previoua ngn'*'Tneiit which lias not Tuceiveil 
their saiietirm, of iiLich indeed they hai'e no official wigiiisaii.t'e, and which, 
was made nut with the Cuiigw State i*r its sovereign, but with th* liiter- 
natimial Assouiatiou that preceded it." K^j'pt, no. a (ISUB); c. yiW^; 
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the one state to be at war while the other is at peaxre. And 
further suppose that the rules of succession in the two states, of 
which third powers arc cogniHant because thev have hftd to take 
notice of them in rt^ognising the descent of tht crowns on the 
same head, may threaten to wparate them again, as was alwavs 
thj-eat«ried by ttie exolusion of feuiales in Hanover and not in 
Great Brita.in. fn the case thus supposed there is said to be a 
personal union hetwccu the two states thougli in truth there is 
no union between thcni, and it must be obsci'i'ed that, as in the 
fjiac of an incoj-porate union, no doctrine of intemational law is 
contfirned, the separate existence of the states in the one ca-se not 
having begun to be overshailowed, and in the other ease having 
entirely cwased. One actual example of personal union is 
furnished bv tlie kingdom of Belgium and the (.'oniro State, of 
which the king of the Belgian.s is the f-overeigii. A itpublic, of 
which the intemational engagements are made in lbs name and 
not in that of its ehicf maj^strate, is incapable of such a seeming 
miioii with any othei' state, as it cannot avoid remaining distinct 
on the face of every tranta.ction. In the case of a personal 
union of monarchies the subjects of the two crowns are dis^tinet 
in theory and may be distinct in fact- It is true that during 
the time that the sovereign of Hanover, at first elector and 
aftei-wards king, was king of England, it was held that the 
personal character of allegiance prevented Hanoverians from 
being aliens in Kngland and Englishmen from Ijeing aliens in 
Hanover, though on the separation of thecr'owns the Hanoverians 
at once became aliens in England'. But this only affected the 
conditions for acquiring in each respective country the inter- 
nationally distinct character of its subject. 

From the mere serabknce of union ju&t discussed a step 
in advance may be taken in either or both of two ways. 
The rules of succession in the two monarchies may be as- 
similated to one another, ko as to exclude the chance of the 
crowns l>eing separated by their operation. 'J'bis was done 
for Austria and Hunj^ary by the Pragmatic Sanction of 17S3, 
which provided for the Muctession of Marin 'rhei-csa in both 
countries in actoi'dance with the Hungarian rtde, while enacting 
the Austrian exclusion of females as the rule in both countries 



^ Isaucjion v. JMranl, 17 Q. B. D. 5i. 
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thereafter. The Kituation so created was described by Sir 
Travers T«'isf! as a permanent personal union, but has been more 
gcnerallv called a real union. Or the coinrion sovereign, 
instead of habitually taking international action for his countries 
separately, may habitually unite them in his international action, 
so that tht: on« being at war while the other \s at peace beeoraes 
a contingency whicli, thougli theoretieally possible, is not dreamed 
of in practical politics so long as the crowns continue to rest on 
the same head. It was in this way that the Hapsburg soverei^s 
acted for Austria and Hungary even before tlie date of the 
Pra^natif Sanction; and such a condition of things, if the 
L'lanwifi eat ions of international law are to be bused on facts, 
would seem to have as goo<l a ctflim to be regarded as a distinct 
stage in the process of unification as that which is constituted 
by securing the jjermanenee of perf;onal union. But I am not 
aware that any writer has described the union of Austria ajid 
Hungary before the I'ragrnatic Sanction otherwise than as 
personal. 

A further step is made in advance when by the terms of 
thdr union two couniriea, and this time either monarchies or 
republics, arc amalgamated for foreign affairs, so that they 
form constitutionally as well as de fotto a single state of in- 
ternational law, by and with which all international engage- 
mentM are made, although internally each remains a state 
supreme over its own subjects. This is a real union, properly 
so called, and in its international efletts it is not different from 
an incorporate union, at least wo long as no attempt is made to 
disturb it. It has been since 1867 the case of the empire of 
Austria and the kingdom of Hungary, which, though remaining 
for most purposes distinct, have common ministries of foreign 
affairs, war, and tinarice, and of which the international ciigage- 
inents are made by and with the emperOr-king, so that to foreign 
countries they are only known as the one state of Austria- 
Hungary. Another case falling within the description of real 
union liere given is that of Sweden and Norway, which have 
indeed fewer ]»oints of contact with one another titan Austria 
and Huni^ary now have, but of both which by the terms of their 
union the same person must always be king, and he conducts 
their foreign afrflire, 

WB. 3 
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Before going further it will be well to point out that in 
speaking of engagements made bi/ and mith a single state we 
have, advisedtyt not mentioned (irrarigvtnciitt niade^r a single 
staic. It would nut in our upiiiion impair the I'eal uuioD of 
Austria and Hungary if tliose countiies should cea^e to be 
joined as they now ai-e in a cnstoiny tiiiion, and the empcror- 
king should conclude difterent commercial treaties for them. 
Nor do we regard it aa sufficient to prevent the union of 
Sweden and Norway from being properJy de>icribed as real 
that Norway has had a difterent coininercial flag fi'oin that 
of Sweden from the bef^inning, and a difterent military Jlag' 
since 1844. The British eolonies have not become states of 
internationaf !aw because reeiprocity treaties with the United 
States are sometimes concluded by the sovereign of the Unit(?d 
Kingdom for American possessions, or Idgcbusc Australia ha* 
been granted a separate flag, Nor was PiTissia the less uit inter- 
national unit because in 1815 she became a member of the 
trerinanic Confederation for a part only of her dominions, 

Such unions as we consider to lie properJy described liy tlie 
name of real are the last stage possible, but by no means a 
necessary one, before the states concerned in them, sinking their 
separate internal existence, form an incorporate union ; and it 
may be intei-esting to trace the stages through which J:Iiigland 
and Scotland passed to that cOn«iin:miatioii. When in 1603, 
on the d^ath of Etmibetli, who wa^i at war witb Spain, the 
crown of England descended on James the Sixth of Scotland, 
who in that character was at peace with Spain, an instructive 
instance of the simplest personal union was piTsentcd. James 
received the Count d'Areniberg, sent by the archdukes Ferdinand 
and Isaljella, the Spanish regents of the Netherlands, an the 
envoy of a fl-ieildly power, but peace between England and 
Spain was onl^J eonoluded in 1604. The foreign relations of 
the two states having been assimilated by that peace, and being 
thenceforward practically carried on as those of a single state, 
and the rules of succession to the two crowns being also similar, 
the international position of the countries became that wliich 
belonged to the Hapsburg dominions between the Pragmatic 
Sanction and the troubles wliieh ended in the arrangement of 
18G7. But when the Scotch parliament declinud to settle the 



crown on the house of Hanover in succession to Anne, as 
tht English pflrlianient had don&, the permanence of the union 
of the crowns was threatened, and yet the two t-ountries con- 
tinued to be pi"esented to the world in negotiation as one, 
which was just the position of the Hapslmrg dominions Ijefore 
the Pragmatic Snnction. And then, by the statute of Anne, the 
incorporate union of England and Scotland was effected without 
their having passed throufjh any stage torresponding to the 
present conditions of Austria-Hunyarv or Sweden and Norway. 

It is sometimes difficult to determine whether the union 
between two or more states is incorporate or only real, tliat 
is, whether tliey continue to exist as Hcparate states for domestic 
purposes. The United States of America present aTi example 
of incoi-porate union disputed in their civil war, but probably 
not agftin to be questioned. The rij»ht nonienclatuTc to be 
applied to the case of Sweden and Norway is the subject of 
a wide range of opinion, Wheaton and Phillimore calling their 
union pereoiial, while Kliiber, Heffter, Bluntschli, Holtzcndorif 
and Hivier call it real. Twi*i regards it as federal ; and Hall, 
who says that real and federal unions are not distinguishable 
for international purposes, coniparea the power of the Swcdo- 
NorwcfTjan killj^ with that of the federal government of the 
United States^. It is indeed true that between real and federal 
unions the difference is not in the closeness of the international 
connection existing between the states united but in the origin 
of that connection, the term "federal" being used to denote 
that a treaty is the origin of a connection identical in its in- 
ternational aspect with that whicJl would be unhesitatingly 
called I'eal if it arose from Buccession to a throne or from 
internal eonstitutionai change. But a treaty tie between states 
admits of modifications of form, especially of some surrender 
of their internal distinctness, some approximation towards an 
incorporate union, ivhich could not arise from the mere descent 
of different crowns on one head, evtn when the permanence of 
the union of the crowns is secured. And in the international 
impect atrcaty tie between states may be so close as to set up 
a federal statCj in German bu/tJesstatit, in which case it is pretty 
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certain thnt there will he some surrender of their iutemul dis- 

tiiit'tnesK, fir it may be limited to forniiiifi; a federation of states, 
in German stnatf}ibun<l. iTie fornter term is appropriate when] 
the union, though not incorporate — for if it were so tlie federalj 
stage would have been left behind — is real, only a single stale-" 
being presented to foreign iTccignition and relations. The latter 
term is appropriate when the states ^vhieh compose the federation 
fire not interdicted from aII foreign relations, although thoeeJ 
allowed to them may be so insignifieunt that a more eorreci 
idea of the working of the aiTangenient would be giien by] 
calling the whole a federal state. Such are the eases of Switzer-J 
land under its present constitution and of the pi-esent German] 
empire ; but the German Confederation which existed from 1815 
to 3866 was of a loose kind, the inteniatiomd impoi-tanee of 
Austria, Prussia and the other states comprisetl in it vastly 
outweighing that of the federal body. In the United States 
of America the thirteen original states first drew together in 
a way which was tirnly federal, but their present union is 
incorporate and only called federal by way of reminiscence, 
just as the componeTit atatea are called states only by way of 
reminiscence: it is not even federal ill the sense of having been 
brought about by treaty, for it was brought about by the con- , 
current action of the states in adopting the constitution of 1787.., 
In all the cases which we have been considering the practlcall 
international question ia whether, on an attempt being made toi 
break up an existing union against the will of the govemmentj 
which i-epresents it to foi-eign states, the part making the 
attempt can claim immediate recognition as a state always 
known to the outside world and only resuming an interrupted 
career of sejiarate international action, or whether it must tiret 
make good its claim by attaining the measure of success which 
would be a necessary condition for the recognition of a new 
state erected by insurgeiits. There caii be tittle doubt hut 
that the latter will be the true answer, wliether the union 
which it is attempted to break up be correctly described as 
personal, real, incorporate, or fwlcral. The certainty of inter- 
national i-clations, which is so impoilant to peace, appears to 
demand that account shall be taken only of those relations 
which had an active existence when the difficulty arose, and 



not of others which were in abeyance or obsolete. And the 
view here taken may be considered to have received inteinatiorial 
approbfltion by the fact that no power recognised the attempted 
separation of Hungary from Austria in IS'iS, or thilt of the 
iron federated states from the United States of America in 1861. 
This being so, the spac'e which some writers devote to the 
distinctions between the different kinds of union between states, 
(lisproporiioned as it is to their international importance, is 
probably due to the belief in a scieni'e of public law of which 
ill tern Ational law is stippoi^cd to be a branch. In England 
we are more disposed to think that public law h a matter 
depending in each country on its national constitution, and 
that international law stands by itself. Nor with our meaning 
of " law " could we well think otherwise, for state societies and 
the international society are the only ones which adopt and en- 
force rules, and any points of agreement which might be picked 
out from a number of state constitutions, however scientifically 
arranged and discussed, could not he a system of law in any 
proper sense. But a knowledge of the terms on which the 
different unions of stjites exist is very important for politicians 
and diplomatists : tho?-e terms, and the sentiments which the 
populations concerned entertain with regard to them, are among 
the leading facta of the world in wliith statecraft h&s to move 
and a*^t 



The Position of the Po^k. 

In discussing the classification of European states it is 
necessary to mention the position of the pope, because it 
is often missunderstood. Until 1870 he was the sovereign of 
a state. In that year the kingdom of Italy annexed Rome 
and the surrounding ten'itory which still remained to him, but 
by a law of the kingdom, called the Jaw of Guarantees and 
passed on li3 May 1871, it gave him the necessary safeguards 
for the free exercise of his spiritual power. Those safeguards, in 
& sunmmiy description of them, had been promised in h circular 
despatch addi'essed on IS October 1870 by the Minister of 
Foreign Affairs, the Marquis Visconti Venosta, to the Italian 
representatives at the different courts. But no steps were 
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taken by the pcwei-s with a view to get that promise embodied 
in an intematiniml engagement, and the general Afi|iiien(-'encei 
with whieh the situation regulated by the Law of Guarantees 
has met inu«t he taken as an acknowledgment that the promise 
was duly fnliilled bv it. The pope therefore has now no inter- 
national position ; none as a sovereign^ for by the loss of his 
territory lie has ceai:;ed to be one — and none as the subject- 
matter of an international contract, for there is no such contract 
relating to him. His spiritual importance as the head of the 
Roman Church has not been diminished, perhaps has been in- 
creased, by the change; and those who see him still occupying 
a great position sometimeK fall into the error of suppowiufi; that 
it still combines in some wny the two |,Tounds, ttinporal and 
spiritufd, on which it formerly rested. It niay be admitted 
that the Iaw of Guarantecy possesses an interest fur the world 
beyond that of an ordinary national statute, that it expresses 
the modus vivendi whieh Italy not only offers to a far-reaching 
moral force but carries out on her part, notwithstanding that 
the popes ha\'e not accepted it, and that foreign povers may 
conceivably show aa much concern for its maintenance or its 
alteration a.'i they have shown on different occasions about the 
terms of union between the states of Germany or the cantons 
of Switzerland- And those who reckon personal and real unions 
and federal constitutions as belonging to a science of public law 
may treat the position of the pope as a part of the pitblii: law of 
Europe ; but it does not belong to international law. 

The principal provisions of the Law of Guarantees are as 
ibllows. The pope's pei"son is inviolable. He enjoys in Italy 
the honours belonging to sovereigns and the precedence which 
is allowed him by Catholic sovereigns, so that he would take 
precedence of the king if they happened to meet. For hifs pei'son 
and palaces he may keep the number of guards previously usual, 
and no offitial of the state may enter either his palaces or his 
actual residence without his jwrmission. Absolute pei-sonal 
innnunities are enacted for the members of an oecumenical council, j 
and for the caidinals during a vacancy of the papal throne. 
Protection is given to papal officers engaged in Rome in publish-! 
ing the acts of the spiritual power, and to the books and papers; 
of papal offices and congregations of an exclusively spiritualj 
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charat'ter. Every foreigner invested in Koine with a spiritual 
office enjoys all the personal guai'antees wiiich the laws of the 
kingdom secure to its subjects. All Catholic institutions for 
the education of the clergy in Home and the sis suburbicarian 
dioceses depend esclu.sively on the holy see, and are exempt 
fi-nm intcifereiice by the ttliR-ational authorities of the state. 
The Popov's eorrespondenee with the bishops and the (Jatholic 
world is free, and he may have his own post and telegraph 
offices at the Vatican and his other residences. The repre.'i^nta- 
tives accredited to him by foreign g^ovcnnnents and those sent 
by him to them enjoy the privileges of diplotnatic agents. He 
hftSi the free a'^e of the Vatiaui and Lftteran pnlaces and of the 
villa of C^stel Gandoifo, with their grounds and collections, but 
without power of alienation. And a sam of 3,235,000 lire, or 
£199.000, being the amount which was pi-eviously devoted in 
the Houian budget to the expenses which he now ha-s to support, 
is ajinually placed by the kingdom to hia credit, but the popes 
thiLS far have not availed themselves of it. 

The position thus made for the pope comprises, along with 
much else, the exten-itorial ity enjoyed by a crowned head who 
visits ft foreign coimtry, but it is not a continuance of his 
sovereigntv, nor, in spite of the assertion made by the Cardinal 
Secretary of State Jacobini in hi,s circular of 11 September 
18H3, do the powers which receive hia legates and nuncios and 
allow them their ftCCU-stomed diplomatic i-ank thereby acknow- 
ledge him ay a soveiv^igii. That rank was never regarded as 
a consequence of the pope^s temporal power but of his headship 
of the C'atliollc Church, to which the larger part of the business 
which his representatives had to transact always related, and it 
remains on the old footing, as does the ecclesiastical business. 
The pope is without either tenitoi'V or subjects, for hin palaees 
have not been excepted from the Italian conquest and he is 
allowed only limited rights in them, and his guards and officers 
are not his subjects. On the other hand beha-i not himself been 
declared an Italian subject, and the privileges which he enjoys 
are inc-onsistent with personal subjet^tion. His position there- 
fore is [juite abnormal, but then, as Geff'eken remarks, the 
papacy is a unique phenomenon in history^ 

' hi 2 Haltzf.iiilorff lfi2. Tlio piece liere referred to is a valuable 
one. 
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States of Eitropean Civilisation and Others. 

The iriternationiLl socict^v which develojw international law 
bj its cniitrolliiig opinion, enfurLtst it by the irregular methods 
at its di.'spo.'ial, and I'ecejvea ur clainii^ to receive its full applica- 
tion to all its nieiiil>L'i^, is toni]>orit;d of all the sta-tes of Kui-opean 
blood, that is of all tht Eurojiiian and American states eXL-ept 
Turkej, and of Japan. Outside Euro|)e and America there are 
three Christian states to the dealings with which international 
law would be coiitiidered to apply^ though tlity can haixlly be 
ranked as contributing to it.'i development or enforcement — '■ 
Abyaninia, backwai-d in dvilisation, the little republic of Liberia, 
and the Congo State, which niav hn I'eckoned an Christian in 
respect of its sovereign being the king of the Belgians though its 
population is African and heathen. 

Beyond the above liniitj^ the international society exercises < 
the right of admitting states to parts of its law without admitting 
them to ttie whole of it. Such is the case with Morocco, Turkey, 
Mustat, Peiiiia, Siani and China. The European and Auierican 
states maintain diploinatic intereoui-se and conckide treaties, 
with them, they regard their terntories as being held by titles 
of the same kind els those by which they hold their own, and 
when at war with them they regard the laws of war us being 
reciprocally binding just as between themHclvcs. But the 
civilisation of those tountrie^i differs from that of the ChriistiaU 
world in such important parti culaiti, especially in the family 
relations and in the triniiiial law and its administmtioii, that it 
is deemed necessary for Europeans and Americans among thein 
to be protected by the enjoyment of a more or less separate 
system of law under their consuls. These consular systems are 
established by treaties concluded, with the territorial powers, 
which possess tivil ii^tions of their own sufficiently complex to 
enable them to appreciate the iieees,sitv, and their maintenance 
as well as their establishment must depend to a considemble 
extent on the conciiiTence of those powers. For the few guards 
and officers of which the consuls dispose, and even the influence 
derived from the foi-eigti forces which stand at their back, would 
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be unable to ntaintain the regular working of such systems if 
the territorial authority did not on all ordinary occasions uphold 
order and protect eath class of inhabitants in the enjoyment of the 
legal system allowed it. Failing that, the position of foreigners 
would be so untenable that either their conqueat of the country 
in question or the termination of their residence in it would 
soon follow. Japan has recently been raised from this class of 
states to the full L-ommunity of international law, the consular 
jurisdiction there having been given up in purauaiice of treaties 
which the European and American powers concluded with that 
empire, and which came into foree in 1899, 



•i^UiUs and their Dependencies: the British Colonies and iJie 
Native States of Jiulia. 



The colonial and other dependencies of a state are not in 
personal union with it, altliough if the government is mon- 
archical the same pei-son la the sovereigji of both, for the con- 
stitutional tie between them is indissoluble. Neither arc they 
in real union with the pai'cnt or supi^eine state, because they do 
not stand side by side with it as equals, and this whether the 
authority exereiaed Over them be as absolute as that of the 
United Kingdom over Gibraltar, or as attenuated as tliat of the 
United King<lom over Australia. Mor again are they in incor- 
porate union with the parent or supreme .state, because thev are 
not aumlgftniated with it for internal purposes, altliough for 
international puiposes they form one whole with it. They form 
with it one dominion or set of dominions, represented abroad 
by the parent or yupi-eme state. 

In the ca-^e of the great British dependency, India, the 
relation is a Uttle complicated bv the fact that not the wliole of 
it has been ma^le a British dominion, many native states being 
allowed to exist in it under an imdefined British supremacy. 
To speak accurately of such a case we want two words to 
expl-es'i the two niealiingi! of empire in Eng-Iiwli, one meaning, 
translatable in German by reich, being the total of the dominions 
of a given sovereign or state, the other, translatable in German 
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by ffcbiet, including the wliolc extent of territory in which he or 
it exercises power. In the former sense what is called British 
India is alone a part of the enipiit, in the latter the native 
states are inchidwi in it. Tlie position of thewe is defined by 
two declarations cArrving the highest authority. On the ex- 
ternal side, the preamble of the Act of Parliament (1876) which 
applies to them the Britisli Indian legislation against the slave 
trade, st. 39 and 40 Vict., c. 46, says : 

''And whereas the Beveral priticeH Bad states of India in aUintiue with 
Her Majeaty have no tnimectiiina, eiijrageinent.i or conimiiuicatinns with 
foreifni piiwePB, and tli-e subjects of suth princes anrl atates are, when 
residirif^ iir heilig in the [tlmits hfeTerfiaftcr raferrttl to, eiititli^i tn the 
prntectioii of the British ^vernnieLit, and receive such protectiuii eiiu&lly 
with the eiibj-ecta of Her Majeaty." 

On the internal side, that is the relation of the native states 
to the Briti.-sh power, the government of India published the 
following n^^tifi^^atioa in its official Gazette, No. 1700 K, 
SI August 1891: 

"The principles of iiiternatinnal law have nn hearing upon the rela.tinris 
between the ^vemni&nt of Inilia as representing the queen- empress on 
the one haikd, and tlie itative states under the suKerainty of Her Majesty 
on the other. The [wtniinoiint siipremaey of the former presupposes and 
implies tlie milmrili nation of the latter." 

Thus India is a world of itself. Not only is the action of 
all foreign states excluded from every paii of it, but those parts 
which are not included in the dominions of the k ing-empei"or are 
.subifect to ft suzerainty, parainouney or supreniaey possesised by 
him, to which nothing parallel exists in the relations of sitatea of 
international law. The relations between any two or more of 
those states are to be found in the public documents which 
estabhsh them, and we have seen that no doubtful points are 
decided in favour of a suzerain by the mere force of that name. 
In India on the other hand the pai-amount power and the 
correlative subordination are left without definition, and it is 
taught that the treaties and grants held by the protected princes, 
and the precedents of our dealings with them and with the 
protected princ'es who hold no treaties or grants, must be read 
as a whole, ao that the principles most recently laid down are to 



he applied to all, and tliose i-elating to any departniciit of 
conduct, as military afthirs or the duties of humanity, are to be 
o-scertained for all from the document in which that department 
is most fully worked, out for any one'. Hence the empire of 
India, as a term of state law, mu^t be ujiderstood in the wid^^t 
seiis<?. It comprises the whole peninsula and is indirisolubly 
connected with the United Kingdom, the British parliament of 
king, lords, and commons having the ultimate authority over it. 

' Sir W. Lee-Wanier, The iVtffcclerf i^iww* 0^ f)ldia, pp. 37^0. 



CHAPTER IV. 

THE ORIGIN, CONTINUITY, AND EXTINCTION 

OF STATES. 



The State System as a Growing Body. 

It has been Maid that " the iimrks of an independent state 
are that the toitununity t-oiifttituting it is permaii&ntly established, 
far a political end, that it possesses a defined territory, and that 
it is indt^pendent of (external toiitrol*," This is tnie, and it is 
important when then; is a question of admitting a state us a 
new member of the international socittj, but there are old 
nietiibers of that society which do indeed possess those marks 
but do not owe their introduttiori to any test or quahfication. 
They nre or represent tht founders of the tiviljstd stftte system, 
and stand in it by virtue of a history reaching further back than 
the rules of that system. 

The actual state 8y.steni of the civilised world dates from 
the Peace of AVestphalia, which closed the Thirty Years' War 
in 1648. The intcrcoui-ae between most European states had. 
previously been intermittent, but the multitude of represen- 
tativL's assembled at the congrcKS which concluded that peaee 
was in itself an affirmation of the existence of a body of states 
whose interests, whether agreeing or clashing, did not permit 
them to be strangens to one another, and ever since then it 
has been the practice for tvery state Ixdonging to the system 
to be permanently represented at the capitals of the other 

1 HaU, § 1, [i. la. 
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states by resident ambassadors or ministers of inferior raitk. 
The principle of accepting awomplished facts as the ground 
of international relations was exemplified in a striking manner 
bj the recognition of the indepetideme of the United Netherlands 
and Switzerland, and by the aeknowledgmeiit of the right of the 
princes and cities comprised within the Holy Roman Kmpire 
to contract diplomatic engngenients with eacli other and w^ith 
states outside the empire, subject only to the condition, which 
there were no Tiieans of enforcing, that their engagements should 
not be prejudicial to the tin[nre or the emperor. The tendency 
to base international relations on general grounds of prircijilc, so 
far as facts permit, was sti-ongty promoted by the great number 
of the states which thus enjoyed uncjucstioned sovei-eignty, while 
many of them were so weak that there could be little safety for 
them if grounds of principle were abandoned. And it was 
eatabli.shed that the principles to be admitted were secular: 
the pope's claim to supreme temporal authority was obsolete, 
and now the Protestant states in Germany were firmly placed 
on an equal footing with the Catholic ones. The modn^rn 
international society was thus founded, and the states which 
belonged to it in IG+S, including those which continue their 
identity under different aames and with varied limits »* Savoy 
became Sardinia and Sai-dinia Italy, may be called its original 
members. Since 1648, without ret^koning the growing inter- 
course with states! of various Oriental civilisations, new members 
have been added to the full international society by many 
different profes.ses. 

Firet must be mentioned the entrance of Russia into the 
great state system j an ancient Chri-^tian empire which in older 
times had been little in contact with Central and Western 
Europe. Ill those tiiiica slie, together with Poland, Sweden, 
and Denmark, three original meniberB of the great system, 
formed another system moi-e or less similar to the great one. 
As a consequence of the reforms and the ambition of Peter 
the First she entered the great system through her own pohtica] 
action, and the two systems were fused. 

Secondly, Japan illustrates another mode in which an ancient 
state may become a full member of the international society^ 
She did not enter it, like Russia, by her own political action. 
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but through being freed by the European and American powers 
from tht cohsulfir jurisdiction which was the badge of her 
imperfect nemberKhip. 

Thii-dly, a new member may be added to the international 
society by the erection of a state with European mode's of 
govemmeiit in n region previously uncivilised. Of this the 
jiioit important example is that of the Congo State. 

The international as,iOciatioii of the Congo, foonded by the 
king of the Belgians, acquired so solid a footing ih a part of 
Central Africa that in 1884 and the beginning of 1885 it con- 
cluded treaties with the United States of America and numerous 
European powers, by which, among other things, the boundaries 
of it'i territory were agreed on with tlie powei-s having con- 
temiinous possessionH. Its name and constitution were then 
changed to those of a state, with the king of the Belgians 
as its sovereign, and it was admitted to sign the General Act 
of the African Conference of Kerlin. Another example is that 
of the republic of Liberia on the Guinea Coast, which has 
grown out of a settlement made in 18iJ0 by the American 
Colonization Society with free negroes from the United States, 
and since 1847 has Ixien recognised by the United States and 
the European powers as an independent state. Here we siee 
European institutions, learnt on civilised soil by men of other 
blood and tranypoited by them to another region of the earth, 
accepted as the equivalent of European blood. 

Fourthly, a new member of the international society may 
arise by the voluntary subdivision of an old member, as when 
the king of Portugal, of which state Brazil waa a possession, 
separated Brazil from the mother country and made himself 
its emperor, abdicating the thi-one of Portugal, Brazil has 
since become a republic. 

Fifthly, the new member may be a new state erected by 
one of those arrangements which the great powers make in 
their ill defined cliaracter of the representatives of Europe. 
The oetrasion for such treatioHH is the struggle i>f a people for 
independence, and usually only one or two of the powers come 
in the first instance to the aid of the struggling people, but 
ultimately they all agree in sanctioning the result as a matter 
of European aiTangenient, Thus Belgium was cai-ved out of 



the Nethcrlamia, £ngland and Fratite bcilig the first to take 
up the cause of the Belgian insiirgonts in 1830, but the other 
powers nssisting in the I'onffrencGs and negotiations which 
foUowed until the new order was accepted hy alt of them, 
and finally by the Netherlands in 1839. Thus also Huinania. 
and Servia have bet-n cnrved out of Turkey, Russia having 
been the ptinie mover in tbeir emancipation, but the snccesmve 
stages of the result being tonsecTftted by the congreisseH of Paris 
in 1856 and Jterhn in 1878. In chsow of this elas.-* the power* 
which are coiicemed in the foniial ei"eetioii of the new state 
are able to impose conditions on it, as that of permanent 
neutrality was imposed on Belgium, and on Rumania and Servia 
that of religious toleration, which Rumania has prattically met 
at nought. Heligions toleration was also imposed at Berlin on 
Montenegro, a state which had been previously recognised as 
independent by all the great powers except England and 
Turkey, but which, by the more secure position and the ex- 
tension of territory given to it by the congress, partook of the 
nature of states erected by European arrangement. 

Sixthly, the new member may have separated itself from 
some state of tlie international society, and its independence may 
have been recognised by the state from which it separated and 
by others, one by one as they found it desirable to aid in its 
insniTection or to enter into diptoniatic intercourse with it, 
without there being anything in the nature of a collective recog- 
nition or general arrangement. This was the cai* of the Utiited 
States of America and of the Spanish American republics, and 
that of Greece may best be classed under this head. 

Seventhly, the admission of Turkey to the European stale 
system requires particular mention. As we have seen, it has not 
even yet lieeii a complete adniis.sion to the international society, 
but, sitoh as it is, it was made formally by the treaty of Paris in 
185fi. Hv the seventh article of that ti-eaty the sovereigns of 
England, Austria, France, Prussia, Russia and Sardinia "declare 
the Sublime Porte admitted to participate in the advantages of 
the public Law and system of Europe. Their Majestic engage, 
each on his part, to respect the independence and the territorial 
integrity of the Ottoman empire, guarantee in common the 
strict obser\'ance of that engiigement, and will in consequence 
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consider anj act tending to its violation as a question of genere 
interest.'" The advantages of the public law and system of 
Europe are not in thi.s to be tftJ^en as all those of tnternational 
law ; that interpretation would be conrlui^ivcly negatived by the 
fact that the cotisulftf jurisdiction in Turkey -wati maintained,! 
The word "system," ivhieh in the English offieial version 
replaces and indeed accurately translates the word concert of 
the French text, is a well known term of diploniHcy for a group 
of states bound together by eome tie of eonnnon policy; and 
what common poHty was here intended appears from the 
engagement tt> cOHfiidcr any Act tending to violate the in- 
dcpendcnee or territorial integrity of the Ottoman empire as a 
question of general interest. Hnsda and Austria had, from the 
aerenteenth century, been left to settle their differences with 
Turkey and to encroach on her with only occasional inteiferenee 
by any of the other Christian powers. The principle which 
since the Peace of ^Vestphalia had governed the international 
politics of central and western Europe, and alter the adniiH-jion 
of Russia the relations of the other Christian powers with herj 
also, namely that any alteratimi of the map js a matter 
legitimate interest even to the remotest member of the stat 
system, had not been extendeil to Turkey, but was now to be soJ 
The effect of that extension was seen when the powers regarded 
themselves as entitled to require the treaty eoncJuded by. 
Russia with Turkey at San Stefano to be submitted for revisioi: 
to the oongresB of Berlin. As to the ind€]>endcncc and,] 
territorial integi'ity of the Ottoman empire, they would ^tandj 
after the settlement at Paris on the same level as the rest 
which the Christian powers profess to feel for the iudependence-l 
and territorial integrity of one another, except so far as the 
clause by which the Christian sovereigns guaranteed in commonJ 
the strict observance of that itspeet would liave placed it on a] 
higher level. But that clause Hiust be considered as obsoletfia 
since the events of 1877 and 1878, which amounted to one 
those revolutionary changes of circumstance by which guarantees,] 
concluded && they always are with reference to a certain state 
things, are swept away'. 

' This m iilso the opiiiitm of Professor HoUaud : The European Conce 
iti the Emteni l^mtiou, p. 246. 



The fonii of retogiiising n new iiiembiir of the intemationdl 
wociety is usually the de facta one of entering into diploniatic 
intercourse with it, bv mutuallv accrediting and receiving 
diplomatic agents, or bv signing with it a ti-eaty, like tliiit 
by which France came to the assistance of the (Jnited States in 
177S, or a public Airt, like the General Act of the African 
Conference of Berlin, by -ligniiijr which together with the Congo 
Statt that state was itcogiiised even bv those of the signatories 
which had not previously concluded treaties with it. In the 
case of Runiaiiirt aiid Servia, where states were created by 
congTc-s-seri at wliicii they were not present and the treaties 
reaulting from which they were not called on to sign, what was 
done at the tioiigt'etisefi merely amounted to putting on recoi-d the 
will of Europe A.S representwl by the great powevs,and obtaining 
the consent of Turkev to her dismemberment. The actual 
recognition of the new states had to follow by accrediting 
diploniatif agents to them, and the different powers delayed to 
accredit anv to Rumania till they received such proof as they 
respectively decnied isuHicient of her willingness to fulfil the 
condition of religiouK toleration. 

In no case dots th? ntw state make to the recognising states 
an expii'ss declaration of its intention to be bound by the rules 
or principles of iiiteniational iaw. Those therefore who lay it 
down that it is only bv virtue of its consent to international Law 
that a state is bound by it, are obliged to infer that consent 
from incidents in which we may be sure that nothing of the 
kind was thuught of when thev occurred, Practitally the 
obligation is alwava assumed to exist, and it is therefore more 
reasonable to enquire what is iti liouree than to strain inferences 
in order to pi-ove that it lia.s been admitted. The source is in 
our judgment not far to seek. The new state cannot, if it 
would, stand isolated, and since it shares the benefits of Jiving 
in a society with other states it must accept the laws of that 
society. TTie action of a state is the action of tlie men who 
compose or govern it, and thei-e is not in nfltural justice a right 
for men to sink their individual responsibilities by forming 
asNot'iations at their free pleasui-e. The right of association can 
only exist when fenced by .such regulations as the society in 
which it is enjoyed finds to be necessary for its protection, and 

WB. 4 
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iuttniational law is the Ixwly nf regulations b_v which the society 
oftstateri fences the right of men, living in inevitably close con- 
tact with one another, to associate themselves in stfttes. 

The only other point to be mentioned in (roiuieftioii with 
the admission of new states in general is that the recognising 
powers must respect! vel v bo satisfied that the new state ^Ives 
sufficient promise of stability in its j;;ovcniment. No power 
would willingly try to weave tiejs with a rope of sand. 



The Recognition of the BelUg^e'icy of Inxurgents. 

We have now to consider more j^iartit'ularly the mode of 
origin of a new state which ha.s been noticed above in the 
sixth place, separation by insurrection from wine state of the 
international society. In that case a Hi:age is often interposed 
befoi'fi the iMoguition of the insurgent body a.s a new state, 
namely its recognition as a belligei^ent^ that is the reco^itioii 
that between the iutiiir^nt body and the old government a war 
is procwjeding during which the interest;; o'i foreign states and 
their subjects affected by it must be dealt with on the same 
footing as those of neutrals in a war between reoogiiised states. 
In the beginning of any insiiri'ection the subjects of foreign 
states may sutler lows or inconvenience, and it may be necessary 
for those states to nifike i-epi'eseiittitionH on their behtdf to the 
recognised govei'nilient of the eocntry in which the struggle 
takes place, but thev must do so as to a government with wliieh 
they are in amity, and with due considemtion for the prattical 
difficulties with which it may have to contend. If tlie in.sui'rec- 
tion acquires consistency, then^ since the subjects of foreign 
states and their property requiring protection may be found 
within the lines of the insurgents ha well as within those of the 
government forces, it may he necessary for those states to have 
some kind of com muni cation with the authorities among the 
insurgents. Thus the foreign consuls in the Confederate Slides, 
nominated before the outbreak of the American civil war, 
continued to exercise their functions during its progi-ess ; and 
England nominated consujs to the various South Ameticati 
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republics eighteen montlis before the earliest recognition of any 
of them as jl state'. Such proteedingis are measurea of biiaincsa, 
quite distinct from ijolitical recognition, and if the insurgent 
authorities iniptidc the exerei^e of eoni'iilar functions in the 
hope of hastening political recognition they have only to blain^ 
themselves for any ineoiivenientc which they or their cause may 
suffer in eonsei] uence. Beyond this the duty whieh iiornialiy 
lies on foreign states not to intervene in the internal dissensiona 
of a friendly .-itate inakei it their normal duty not to go without 
necessity, and that principle applies equally to recognition of 
belligerency and Tecognition a-s a statti, though the necessity 
nmv arifw earlier for the one than for the other. 

Taking fiifit a recognition of belligerency, we must observe 
that although we have been led to ^penk of it by the cawe of an 
insun-eetion aiming at separation, what has to be .syiid on it 
applies eijually to the case of an insuiTcction aiming at a fliange 
of government in a state from whieh it is not dtsired to neparate. 
The normal jirstificAtion of a recognition of belligerencv rci^uires 
that there shall be a real war, that is> a contest caiTittd on with 
the dimensions and by the methods of war and not by the 
methods of Bavagerv, and further that the recognising state 
shall have been brought into contact with that war, that is that 
It shall be unrler the necessity of taking some line of action 
involving either its recognition or its n on -recognition. Other' 
wise the recognition would be gratuitous, theitfore offensive to 
the old government, and sUre to be repi'esented by it as aiding 
the in^i5rgc>nt.'< by its moral effect. 

The Hungarian rising of 1849 waw a real war, but caiiied on 
by tand only, so that only countries with conterminous fi-oiitiers 
coiJd naturally be in contact with it. Hus.sia intervened in 
favour of Austria, and a comiter-intervention by other powei"s 
might thereby have been justitietl, but England or tVance would 
not have Ijeen jaitilied on general groundrs in de<'lftnngHiingai'y 
to be a belligerent, and they did not do so. Whtl'e theit is 
a conterminous frontier a foreign state will seldom fail to be 
under the necessity of taking some line involving either the 
recognition or the non-recognition of belligerency. 'ITie recog- 



' Hall^ gloa^ p. ;i;3ti. 
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nition would mean that neither party should be allowed to 
make the foi-eign territory a ba.se of o|H'rations, aiicJ that the 
foit-es of either party c'l-o.-isi iig the frontier slioiJtl Iw: disarmed 
and hiteined. The noii -recognition would lucau that the old 
govennnent, a.s a friend liai'ft.s,sed by disorder, might make the 
territory a bast of opiTations l>ut tlie insurj^ents not, an^ thftt 
iiiRurgeiitrt iTossiiig^ tlie frontier should be disarmed and interned 
btit not neeessariJv govemnient forces. Thus Austria and Prussia 
are diiven to choose in case of an insun-ection in Rus-sian Poland, 
and France is driven to choose in case of an insurrection in Spain. 
AVhen the war ia earned on by i*ca all iiiaiitiine powera are con- 
tiiuially placed under a similar nectffsity of choosing, by the very 
action which thev take, whether or not they wiil recognise the 
insurgents a'* belligerents. If the insurgents bring prizes into 
their ports, recoffnitlon will mean that the lawfulness of the 
captures muat not be disputed, but that the eaptoi-s must submit 
to the regulations made by the foreign state in question as to 
such use of ibi ports, while non-recognition will mean that the 
prizes may be taken from the captoiw and i-estored as the pro- 
ceeds of robbery. And neutral ships and goods may be afffeeted 
by either of the eontendin}^ parties in the various ways in which 
they are lialile to be affected under the laws of war. If again 
the old government tries to elude the law.>s of war by closing to 
commerce, els an act of domestic Jtovercignty, ports not in its 
power but occupied bv insurgents, the submission of foreign 
states to such closure will be a refusal to recognise the belJi- 
gereiicy, and their refusal to submit to it will be a recognition 
of the belligerency. "In 1861, \ew Granada being in a state 
of civil war, its go\ennneat announced that certain port>i would 

1h? closed, not by blockade but by order Loid John Russell 

[British Foreign Secretary], speaking upon the subject, said 
' that it was perfectly competent to the goyemment of a country 
ill a state of tranquillity to say which ports should be open to 
trade and which .should he closed. But in the event of in- 
surrection or eivi! war in that country, it was not competent for 
its government to close ports which were de facto in the hands 
of the insurgents, and that such a proceeding would he an 
evasion of the international law relating to blockade'.'" In 

' Hallj § B, p. 37, ijUAtin^ Hansard, cbtiia, 1646. 
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1885 Mt Bayard, Sei-retary of State of the United States, 
similarly refused to acknowledge the closure of eertain ports 
ill the; possession of insui"gciit>i, whlc-h had bctii declai-ed by 
Coloinbia, that is New GranacJa under a changed name'. 

If when one course or the other must be taken, whether in 
an exflnsively land war or in one waged alf>i> at sea, the choice 
made iss in favour of ret:ognising IxjUigereney, and the ret'ognitiing 
power gives the insurgents no more aid than that whicli they 
indireetiv derive from such recognition, it cannot be awiuwd of 
intervention in any sense in which that term carries condem- 
nation, and the old government is not entitled to take oflenee. 
That government, beside,s itw chance of sharing in the itidi]"ect 
benefit, will at least be relieved from all doubt aa to its responsi- 
bility for the aclsi of the insurgents. If the choice had bteil 
made against the recogji itioii of belligerencv, the old government 
would probably on the whole have ilerived the gi'eatest indirect 
benefit but would not have said that there was an intervention, 
though that name woiikl haic been better deserved tban in the 
opposite ca.'sc, because the foreign Htate would have shut its 
eyea to the fact of thei-e being a real war and have treated 
combatants as noters or pirates. The trnth is that in the 
circumstances supposed the normal duty of non-intervention 
in the internal dissensions of foreign countries dictates neither 
the one choice nor the othci", because each has the practical 
effect of intervention even though not intended as such, and 
the foreign state is free^ so far an that duty is concerned, to 
consult itrt own interest and the general political good of the 
world. 

In some cases the government against wiiieh the insurrection 
is dii-eet«l i-elie\'es other powers from the necessitv of choice by 
dealing on the footing of war with some part o^ the situation 
which affet:ts those powei-s. This happened when in 1861 the 
coast of the Confederate States wa« declared by the United 
States to be clo^ied to connnerce, not only by a domestic order 
B!i in the cases of New Granada or Colombia <|uoted above, but 
by a regular blockade. *' I, Abraham I^iiieotn, president of the 
United States," said the proclamation of 19 April 18G1, "have 
deemed it aclvi,sable to set on ioot a blo<kade of the ports 

' Hall, loiT. rii. 
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within the state*; aforesaid in pui*uance of the laws of the 
ITnited States and of the ku- of nationw in such tase provided.'" 
Aft(!r this the niaritinie powers of thy world had no alternative 
but to submit to a war nieawurt' takL'ii in the pi-oscciitioii of a 
war otherwise notorious, and thcv did so, but tlie inevitable 
conHe€| iicnce wa,i that the Confederate States, whose hellif^ereiicy 
was thur) recogiiisiid by thtir opponents, htcaine entitled to the 
whole mnye wf the powers enjoyed by a belligerent, in inaritime 
war. The British proelaiiiat ion of neutrality was dated on 
13 I\Iav, and would perhap.? have been justified even without 
President Lincoln's proclauiation bv one which the president 
of the Confederate States had issued on 17 April inviting 
applications for letters of mar<jue and reprisal, under which an 
immediate connncii cement of maritime war niif^lit be expected, 

Wc have Haid that, wo far at* the duty of non-intervention 
is concerned, a foreign state is free to consult its own interest 
and thi? general political good of tliu world in deciding whether 
to recognise a.-* wai- an iiisurrec-tion which is it'ally war and 
touches it. It remains to be considered whether in such a 
case a foreign state is not bound by a duty of another kind 
to recognise the belligei'ciicy of the inr^urgeiits, Vattel and 
Btuiitsthli hold that civil contests in which each party acts 
as a state must l>e treated as wai-s between independent states, 
and although their ai^unients are drawn from theferocitv which 
would bt! introduced into .sueh contcRts if pmoiiers were executed 
as rebels, their language leaves no doubt that they did not 
intend to restrict their doctrine to the treatment which the 
opposing parties must extend to each otliei*. Kvidently they 
looked on the position of insurgents carrv'tng on a i-eal war 
as a qnention of public law, the answer to which must be one 
and the same for the international branch of public law, and 
therefore for foreign states, as for the domestic branch directly 
affecting the parties'. Rivier, on the contrary, holds foreign 
s-tate.s to be quite free in their choice aiS to recognition of 
belligerency ; lU peavent reconnaitre aiuc m^urffes le caractere 
de helligerant.1. Slla h font, et mulement ponr caix qui lejo-ntf 



1 Vattel, 1. ;i, e. 18, §§ 28a-.S; muntscltli, J BJ2, See what lias beea 
said above abimtthe coiitineiitnl view of public Itiw, ji. ."37. 
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la ^terre civUe cut wntimiUe a la giiaTe entre Ktats^. Hall 
admits that it would be " inhuman for foreign states to cEtpture 
and haiifj the trtvs of war.sliipa as pirates; humanity ■■equirea 
that the intinbtifi of sueh a foinimmitv [a;; ve ai-e coiiisidermg] 
shall be treated an belliget'eiits, and if so thei^ must be a point 
at (diic'h thev havr a riirht to deiimml what confessedly must 
be irmiitttl....lJut the [(bligation.. .flows directly from the moral 
duty (if human conduct, and in the case of foi-eign states ft-om 
that mIso of not iiifliiitiiig a penalty where thtre is no right 
to jiidgt:; it ha-* iiotUing to do with intcLuntioiial la.w. A-s 
a belligerent community is not in itadf n legal person [does 
not this beg the question ? J. W.], a society claiming only 
to be belligei-ent and nut to have pernutneiitty established its 
independence can have no rights under that lav^," Elsewhei-e 
Hall says that " theoretieally a politically organised community 
entern a.~* of right into the family of fitates, and niuHt be treated 
attoi-ding to law, as soon as it is able to show that it poasessefi 
the murks of a Ktate''." Hiti vi&w therefore is that recognition 
of belligercjH'v cannot be claimed a^^ of right until recognition 
of independence ean be so claimed, when the lesser claim will 
of coui'se be included in the greater. As i-egards practice, in 
1779 the Dano-Norwegian government delivered up to England 
some merchant ves,sels of which the United States squadron 
under Paul Jones had ma<le prize.s, and which had been nent into 
\orweginn ports. C'ynipen?ifltioil was demanded by the States, 
which argued that during a civil wai- a foi-cign state which 
docs ]iot take one side or the other '" must allow to bi>th 
the ciiutending parties all the rights which public war gives 
to independent sovereigns." And "the claim against Denmark 
was kept alive bv intermittent action until 1844, and does 
not appear to have been ever lornially dropped''." We think 
it must be siiid that a right of insurgents to claim the recogni- 
tion of their Iwlligerencv as distinct from the recognition of 
their independence has not yet become a legal one, either by 

' T. i, p. 213. " n. p. -'^- '' h -^!. P- 117. 

* Hull. 5 5, p. ;I4. Ill IB-Wi aii<i lB4f) the Uii[ted States confess passed 
Acts frtf pH,yiiig theif sliJivcd iif tlie e<ipe<;t«ii compeiisatioji to the captors or 
their represeiitativea in advance, as being dut; tti them from the govern- 
ment on account uf its iiou-feasatice ; Lau'reiice's ^^'lleat^ln, pp. 41^ 42. 
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the consent of approved authorities or by cnstoin, though nuith 
inav be said for it on the ground of reason when even those 
who deny its legal (^haracttr ran repretvelit the tfillse(|U£nctS 
which might follow ft-oni jfc* refusRl as being inhuman. 

It haji been said that some Ijelligei-etit rights men be allowed 
to insui'gentw while Tefusing others, and an instance of a pailiial 
recognition of beiligei-eney may he given in the eoiuhtft of 
the British govemmeiit with regard to the rising of the 
congre-ssional party in Chili against President Halinaccda in 
1H91. The iiiHurgeiits had possesMion of fertaiii pt>i-ts, and 
though thelv strength was mainly in the fleet, which had taken 
their hide, the substantial t'haraeter of their movement, which 
was ultimately sucfeM-iful, tannot at anytime have been doubted. 
They proclaimed a blockade of Valparaiso and Iqxiique, and the 
diplomatic representatives of Great Britain, Gennanv, France 
and the United StateM prutewted against it: Mr Kennedy to 
I^rd Salisbury, 39 Jamiarv 1891. But the Foreign Office, 
an S* JanuarVi infoniied Messieurs Smith and Service, British 
shipowners, by telegraph that "assuming effective bloekade to 
exist, escort through it cannot be given." The insurgents did 
not enforce their blockade against foreign vessels, hut in Febmary 
the British admiral Hothaiii recognised the right of the in- 
surgents to capture foreign vestsels for the carriage of contraband 
of war, and the representatives of the other powers seem to 
have acquieisfed. Yet Great Bi-itaiu declined to accept the 
Chilian govemnient's repudiation of its respoiisibility for the 
acts of the insurgent fleet, and to put the Foreign Fnlistment 
Act in foix'e in British ports\ Of coiu-se the lawfulnes,s of a 
partial recognition of belligerency, if admitted, will be a decisive 
argument tigainst the cxirstciice of a legal duty to i-etognise 
belligerently. 

The great degree in which a i-ocognition of insurgent belli- 
gerency depends on the judgment of the reeogni-siiig state, 
which must be passet) at least as to the existence of a real 
war even if it should be held that there is no option where 
such existence is clear, makes it highly expedient that the 

' Rev. Dr Lawrence i>ii liefitgiii/ion iff' Bel/i^eririicif cmmdertd hi rdiithn 
In /u'mvt/ IVar/arr, in the Journii/ of the fioyul Cmtni Sm'rii'H liintUnfio)! for 
,lni)iiary lUlJ/, fiuotiii^Britisli I'arlinineiitary I'aperp, t'liile, no, 1 (189-2). 
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recognitloTi should be mode forinally» as by a dedaratioii of 
neutrality. Hall goes so far as to say that a formal notification 
of sonif kind must be issued', but this does not appear to be 
strictly necessary. 

"Recognition of belligerency," saya Hall, "when once it has 
been accorded, is irrevocable," on the ground of the new legal 
relations which it sets up ks between the I'ecognising state and 
third parties^ 



The Hecognit'mii of New States arising Jj-om. Iiisitrrection. 

When insurgents aiming at separation have established a 
state occupying a certain tract of territory with supreme 
authority and a good prospect of permanence, the <|iiestion of 
the recognition of the new state by foreign powers arises. They 
will iind that intercourse with the local authorities, of a more 
regular and political kind thall can be snppli<^ by the expedients 
resorted to during the earlier stage of the insiirrectton, is 
necessary for their intm-ast and that of thoiie of their .subjects 
residing in the territory or trading with it. The new authorities, 
in the position which they have achieved, will probably decline to 
tolerate in"egnlar expedients any longer, and the oidgovennnent, 
being dispossessed in that part of its territory, will be unable to 
Kupply the need, In thc-ie circumstances the ca.se of necEissity 
will have arisen whith, by <lepi'iving the recognition of all 
gratuitous character, will take from the old government all 
rea.sanable ground for offenee at it. It cannot be expected that 
foreign powers shall wait till the old government has itself made 
such recognition, or even till it ha-s withdrawn from all armed 
contest if there is no reasonable chance of its success in that 
contest. When the United States and England recogniseii the 
Spanish American republics Spaiii f^tiU maintained s>nall forces 
at a few points in her vast former powRcssions, but their i-ecogni- 
tion was not further postponed by England except in the ease of 
one of them, and thei-e only because of the internal instability 
of the new government. 

What has been said of the acquisition of independence by 

■ § f., t*. :m. ^ 5 .5, p. 37. 
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insurrection will apply, mutatis mvtnndU, to the caxe of a seiiii- 
sovei-eif^ii state shaking oft' its dependence on its siiperior. It 
haw been said abovf that between two states wo related to one 
another war i-s tlieoretiL-aliv poMsible, and, if the movement is 
not made by individual insnrffCTts but by the dependent state 
in it^^ cor|>oi"ftte organisathiii, tliere can he no more qitestioii 
about the reaignition of its belligerency than there is when two 
independent states go to war with one another. In such a case 
a state of international law, though a semi -sovereign one, has 
made war, which it can do, however it may be under a con- 
tractual obligation not to do it. If the issue of the contest 
should be' favourable to the ont'e ^'tiin-sovpi-cigii state, the re- 
cognition bv other states that it ban Eichievcd independence or 
full sovereigntv will be subject to the same conMideratioiis as 
have lx*n explained for the case of an oi'diiiary insurrection 
aiuiiiig at separation. 



ViMttiituiti/ uf Sto-teJi thioirgh Chu-ugr.i of Goventrneut. 

The govcrnniciit of ii state is distinct from its pei'son, it is 
only the agent of the state person, and accoi-ding to modem 
views this is so even when the head of the govenniient is a 
monari'h in whose name treaties^ devlamtions of war or neuti-alitV) 
and othel' tttt-s of in temati onat life are made. Consequently a 
state preserves its continuity, and its engagements and obligations 
towiiT'ds other states, sjr. well as theii-s towards it, remain unaltered, 
notwithstanding a change of government e^'eii so radical as one 
froni a monarchy to a republic or convei-sely. It is rather by an 
application of this principle than by an exception to it that if a 
monarch fushiuncs a higher title, as if a grand-duke f^luiuld take 
the titlt of king or a king that of emperor, he does not thereby 
raise himself in the scale of international precedence. The rank 
of a state is part of its relation to other states, and without their 
consent is not aftected by a change of internal designation. 

When a change of government is effected by violence, a 
reasonable tiitie must be allowed to othei- states for judging 
of the stability of the new government, before accrediting 
amlwssadors <>r other diplomatic agents to it or receiving them 
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from it. In this point the priuciple which is admitted as to 
recognising a new state applies equally to i-ecogjiising a new 
government. Htvolutii»]i might be followed bv tonnter-revolu- 
tioii, new engagements pi-tjinatuitly contracted might bf re- 
padiated, and the irontinued existence of old engagements 
prenifttm'ol_v tiancellwl miglit bt; ftw^erted. In the ineiintime 
iiettssaij non-politieal busiiiesji nmy be fiirried on, diplomatic 
represeiitativeH remaining at their posts or leading them in 
the L'liarge of agt:iits of lower oHicial rank. I-;\-en political 
busin(>a.s Hidrj be tarried, on through tiie stage oi negotiation, 
thongh if the result of the negotiation ivere embodied in a treaty, 
exchange of notes, or other binding form, that would ainonut to 
a fecogiiitiun of the new goverunieut, and such a step would not 
be taken until the foreign power was aatistied of it-s stability. 
ThuN on the fall of the monaivhy and the proelamation of a 
I'epublie in France hi 119^, tlie Mi'itiwh anibas-sador, though not 
aeeredited to the new government, was not at onee withdrawn 
from Paris, and a Fivneh ambashadoi' remained in London until 
he waii disutlsscd upon tht> execution of the king, on whidi 
France declai-ed war, breaking off the political negotiation.s which 
Iiad been proceeding without a recognition of the republic. 



Coitti/iitity of' States though Changes of Territory. 

When a province i?* ceded by one state to another, the 
continuity neither of the tranriferor fstate nor of the transferee 
i.-i aHected. The treaties of eath iionnallj remain in force, a]id 
will opel'fttt in future for and only fov the respeftive territories 
as ne*viv arranged, though the tran.sfei' may anioujit to so great 
a chaitge of eireuni stances that a paiticular treaty, still applying 
in the letter, can hki no longer regarded as applicable in fact. 
Thus it is conceivable that a state which had guaraiiteedj or 
joined in colletdively guaranteeing, the neutrality or inviolability 
of another state, might be ^so reduced in strength by the Joss of 
territoi'V that the peifai'nmnee of its guarantee could no longer 
be faii"ly ex[>ected from it. On the same principle, when a state 
is extinguished and its territory incorporated with another state. 



tiO 



Qrigiii, Continuity, and Extinction, [oh. iv. 



the continuity of the annexing state and the obligation of it^ 
treaties ai"e uiiHffet:t*d, and the treaties of the extinguished .state 
fall to the ground. 

So far as the interests of individual!- iiiav h<s aft'wted bv a 
tL-eaty of the transferee <>r anne'ting state on the one hand, or by 
one of the traiiaferor or L'xtinf:^iiwhed state on the other hand, 
since each is the ti"eaty of the state and its eonse(jueiu-e.s to 
individuals are only incidental, the population of the transferred 
or annexed ten-itorv' will lose l)oth the lienefit and the burden 
of the treaties of the transferor or extinguished state, and will 
gain the benefit and come under the burden of those of the 
transferee or annexing state. Thus a treaty of 1760 between 
France and Sardinia, relative to the execution in either country 
of judgments rendered by the courts of law of the other country, 
is now operative in favour of the execution of Fi"eneh Judgineufci 
throughout Italy, and in favour of that of the Jndgjnenis of all 
Italian courts in France. Thus also " on the incoi"por»tit>ll of the 
kingdom of Hanover in th« Prussian nionarchv, in l!S6(i, the 
Hanoverian treaties of amitv, conuneroe, navigation, extrailition, 
and copyright ceased to esist. ITiev were replaced by the 
Prussian treatie^i on the .same subjects'."' It is said that on the 
incorporation of Texas nith the United States England and 
France hesitated to admit that their commercial treaties with 
the foniiei" had fallen to the ground. If that is so, at least the 
objection, which may have been founded on a failure to ]3erceive 
a true incoiporation throufrh the veil of a quasi -federal union, 
was not pressed : and on the annexation t)f Madagascar bv 
France, both England and the United States admitted without 
difficulty that they could no longer claim the benefit of the 
Malagasy tariffs which had been ari'anged by conventions with 
them. 

There is a class of treaties called timiisitorv or dispositive 
which may seem to be a]i exception to the rule that the treaties 
of the transferor or extinguinlied state cease to operate in the 
ceded or annexed ten'itory, but which may as easily be i-epre- 
sented asi not being really an exception. These are ti^aties 
whieh di.spose of or about things by trausfen-ing or creating 
rights in or over them^ as a deed conveying a field or granting 

' 1 Rivier 73. 
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a I'ight of way «vtr it disposes of or about tUe field by "trans- 
feniiig the property in it to the piiit:haser or creating the right 
of wav over it in the gi-anttie. Suuh are trtaties iif cu-ssioii, bv 
which tlie sijvert'igiity in a tei-ritory is tratisferred by one state 
to another, and those by whieh a territory is subjected to a 
(teryitudL' or eastiiiinit, as tlie treatiei^i of 1S15 hv which northern 
Sa^oy wtts dttlHred ptrpetujillv lituttfil, thus treating in it a 
servitude of neutrality in support of the neutrality of Switzer- 
land. Doctniients of title of tliis elifis, whether in pi-ivate or 
ill international law, are called transitory, because their effect 
pa^»eH over (triiiisit) into and forms a part of the body of 
rights concerning the thing in ipiestion, mo that it i.s possible 
in subseiiueiit dealings to start from that body of rights as 
a fm-t, without being obliged alv'ayw to reftT to the deahngs 
which freated it, a-; it would ha neeessary to refer to ail 
ordinary eontraet every time that its peifonnanee had to be 
claimed in a ficiih Lase. But the term in a bad one, because 
the flssociatioiLs usiudly coiinectet! with the woixl " transitory " 
cause it to suggest a fleeting character for documents of which 
the ojwratioh is i*eally the mont permanent, and tlie best term 
to nt^e is " dispositive."" Now a transfei-ee or annexing wtate 
takes the territoi'v as it stands, that is, subject to all tlie rights 
which have been impi"es,scd on it in fa^'our of third jiarties by 
the ti-eaties which have disposed about it; and by virtue of 
this possibility of looking only at the i-ights as they stand, 
without going behind Iheiu to the documents of title, dis- 
po*itive treaties may be represented as not being an exception 
to the general rule. Rivier says that "the sueeessor can 
denounce the servitude, for treaties estabhshing servitudes must 
be ranged among tho^ie which, although dispositive^ are con- 
sidei'ed as concluded tebtt^ sic stantibus ^.^ This however seems 
too wide a proposition. It would have to be shown that the 
iuterest of thii'd parties which the aervitude was intended to 
secure had ceased to exist in consetjuence of the change of 
sovereignty over the territory which it affected, and it would 
be difficidt to show this in such a case as that of the Swissj 
and European because Swiss, interest secured by the neutrality 
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of northtni Savoy, whitih we must therefore hold to be obligatory 
on France as the suct'essor in that region. 

The prinuiple that a transft'iTeil province is taken a,s it 
stantlfs lesrls to the concUij-ion that it must, fmitinuc to bear 
its provincia! debt. The transfer does not change the security 
for that (ieht. nor would it be just that it fiboilH do so, the 
loan having; pit>sunial>lv been fontrat'teri for provincial purposes, 
As to the general debt of the staff vihieh loses the province, 
the mnxitn vm- vkfia has usually prevented the actpiiring state 
from a»isimiing a part of it jnoportioiied to the i-esouires of the 
tranfifcrrcd tcmtoi-y, and this )ias been justified on the griiund 
that at the end uf a war the tinain'ial relations between the 
states* concerned are .settled in fixillff the amount of the ill- 
dcniiiitv exacted by the conqueror. There have however been 
some recent exceptions. In i860, Italy, annexing & pai-t of 
the Papal States, took on herself a part of the Papal debt, 
by an arrangement which \vas made with France because the 
pope declined to give any kind of sanction to the disnieinber- 
ment of hi;* temtory; and in 1866 Prussia, on the annexation 
of Sleswick-H ostein, assumed n part of the debt of nenmark. 
The fundholdei-s have no Eegai claim on the acquiring ytate 
beyond the part of the debt, if any, so assumed, unless their 
contract gave them a specific security on the revenues of the 
ceded province, or on .state property in that province which 
paRses by the cession. They must look to their debtor, whose 
continuous identity i^ neither extinguished nor shifted bv the 
cession. 

But as to the moral claim which may exist where a cession 
seriously cripples the ability of a state to meet its general debt, 
as well ELS the legal claim existing where the itvenue of the ceded 
province or property pHs.sing by the cession has been given as 
Security, it will be well to refer to the views eXpres.'ied on behalf 
of the United States on the tennination of the war between 
Chile and Peru^ the former ceding to the latter territory rich in 
guano and nitrates, Mr Frelingbnysen, Secretary of State, wrote 
to Mr Phelps, the United States minister in Peru, 25 August 
1883: "It seems to he essential to a jnat and la.sting peace 
either that Peru .should be left in a condition t" meet obIigation.s 
towards other governments which were recognised prior to the 



waj', or whicli may be legitimately established, or that if Chile 
appropriates the natural resonrt;es of Peru as compensation far 
the expenses of the war, she should lecogniwe the obligation^ 
which rest upon those resourt-ai, and take the pi'opertv with a 
fair deter niinatioii to meet all just incunibrancen which rest upon 
if." And again, on 29 Ue(.;ember 1883 : " The opinion of the 
United States heiutofore has l>eeii that as the foreign oblij^ations 
of Peru, incurred in goml faith before the war, rested upon and 
were secured hy the products of her guano deposits, Chile l^'a.s 
mider a inoml obJigation not to appropriate that se<.:urity without 
recognising the lien existing thereon '.'''' There was perhaps no 
neces.slty to qualify the obligation as moml, where thu guano 
deposits had been pledged as securitv- 



Tke Eaiiurtion of States. 

A state may cease to exist either by voluntary aiTangeineiit 
or by conquest. 

The constituted authorities of a state, whether its execntiv*; 
goveminent or a body in the nature of a parliament, must be 
conwidei-ed as having their \-Ri-ious functions entrusted to tfieni 
in order tha.t they may be exercised in caiTying on the state as 
it exists and not in extinguishing it or fund am e ii till ly altering 
its; character ; and it is therefore inipo:;^ible that the extinction 
of a state, or even its union with another state on tenns involving 
the loss of its separate existence as a state of international law, 
can ever be effected hy voluntary arrangement in a constitutional 
manner. This is so, even when the extinction or union is voted 
by a parliament which for all pui-poses compri.sed in carrying on 
the atatc as it exists if! I'egai'ded as omnipotent. The estiriction 
or union may however have a moral sanction from the approval 



^ 'ITiis allusion is perhaps esplaiiied liy the follnwiii^f ; "In treaty of 
peace between C-iiile aiiii I'erii provEsioE) must be maile for reutigiiitioii by 
Chi-le of Landi-eau'a *laim aa a ]>rii:ir lien upon auy territory which Teru 
may be required to tede to Cliile." Mr BUiue, Secretary of State, to 
Mr Hiidlmt, 4 Au^st IBSl : 1 Whartoa 359. 

s I Wharton 348". * /fr. 350. 
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which the act of the constituted autholltie^i effecting it meets 
with from the btjdy of tlie people, and such approval mav be 
most ooiivimrinfrlv umiiifeKted by a popular vot-e, or by an election 
ad hoc oi tho parliamunt or other authority ■w-hich takas on itself 
to e^tt the desired end, although it cannot be said that the 
mere notoriety of the popular Nfijitiiiient will bfe an insufficient 
jafititiftvtioii. If the state is eXtJUgllishetl, «-■; England, Scotland, 
and Ireland hft\'e been respectivelv extinguished sm states by 
their inuoi-porate union in the United Kingdom, or Texas bv 
her incorporate union with the United States, the perwonality of 
the fonmiunity perishes with it, and, whatever form may have 
been j^ven to the ttirangenient, there f-an be no real treaty for 
want of pei-soiifi to eontraet. The obsti-vanw; of any stipiilatioiis 
that may have been made can in ^uch a. case be only a mftttei- of 
coritieieiiee for the govennncnt resulting from the ineorporation. 
In estimating the conseicntious duty it will have to be remembered 
that the population of each incorporated area will not necessarily 
represent the state which once existed in it. There may have 
been emigi-atioii an<l innnigration, and even between successive 
generation.'^ on the same soil the moral unity will have been 
impaired by the abaenee of a sepjirate state tie jw the eonnecting 
Hnk. The new government will therefore have to act on a 
comprehensive view of the situation as from time to time it will 
present itself. Lcta freedom than thi.s in deabng with .itipulatioii-s 
from which, since there is no legal tie, there can be no legal 
release, would be incompatible witli the nature of a mora] being; 
and the parties which have sunk their own existence must be 
considered as giving the full attributes of a moral being to the 
state which they have set up in their place. If the uniting 
states only lose their separate characters of sbites of international 
Iftw, as Austria and Hungary or Sweden and Norway, there may 
be a real treaty between them. 

The extinction of a state by conquest will take place when 
the conquering power has declared its will to annex it and 
has established its authority thi'oughout the territory, any 
opposition still made being on the scale of brigandage rather 
than of war, and no comer remains in which the ordinary 
functions of government are earned on in the name of the old 
5tate, In this case a» well as in that of voluntary ai'rangenient». 
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and for the same reason, the constituted authorities, whether 
executive or legislative, to whom in this case may be added the 
generals troniuiaiitling tlie troops, can give no legal sanotioii to 
the cxtiiiftioiij thongh the generals may contribute to the result 
and spare much suffering to their own people bj a capitulation. 
A sanction may be sought in a. popular vote or the election ad 
hoc ai an assembly, but it would ha^e little value even niomlly, 
since it would only register the fat't that i-esistance had become 
hopelesfi, Eng;Iaiid proclaimed the annexation of the entire 
territories of the South African (Transvaal) Republic and 
Orange Fi'ee State before their conquest had in fact been 
completed, but the fixed resolve to complete it htid been 
declared, and had been carried so far into cscciition that the 
final result was not in doubt. At the same time large tracts of 
country were in British occupation in which the ordinary 
functions of government had to be provided for, all Transvaal 
or Free State authoritieJi having left them, and in those circum- 
stances it would have been idle to establish «n administration 
for them, whether of justice, finance, or any other department^ 
in any name but that of the Queen. The proclamation there- 
fore may well be justified^ although it would have been unfair 
and improper to apply the penalties of rei>ellion to troops still 
holding out in the field, or to civilians assisting them outside 
the Briti.sh lines. 

With regard to the attitude to be adopted by third powers, 
a conjpicftt, like the coming into lleing of a new state, is a fact 
which cannot be long ignored without ottentc to those in wliost 
favour it occurs, yet which cannot be hastily forced on the 
acceptance of other members of the international society whom 
it may affect. These must have a reasonable time to appreciate 
the facta alleged, and to study them in connection with their 
own rights and interests, which may reijuire some safeguard or 
acknowledgment on the occasion. TTius a judfjment has to he 
passed which lielonga to the political orga.ns of a goveniment. 
If a case were brought before a court of law which depentled on 
an alleged change in the international condition of a certain 
piece of territory, whether by the acquisition or extinction of 
state existence or even bv partial cession, and whether the 
change alleged affected the state to which the court belonged 
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or only foreign Htates, no evidence, however cogent, could 
absolve the court from being bound by the decision of its own 
government as to the change alleged. 

A state may be extinguished by a conquest made by several 
powers in i;oncert, as happened to Poland in 1795 on its last 
partition between Hus^jia, PruKsia, and Austria. Or it Jiiay 
happen that difterent powers may seize without coneert different 
portions of the territory' of a state undergoing extinction, as 
France occupied part of the Khalifa's territory at Faslioda while 
his power was being destroyed, by the Britisli and Egyptians at 
Omdurman, but he with Honie of his forces wat* holding out. 
In the latter cawe it seems inipoiMible to ^&v that the occupation 
of the capital, or of the lai'ger part of the teiritory, so far 
completes the eontjuest as to give a title to the whole against a 
third power occupying another part. But in the instance 
mentioned, since the aWndonment of the region by Egypt had 
never been complete and definitive, the title of the rewtored 
Egyptian govcninient wok superioi' to that of either England 
or France by conquest, and in the one which after the fall of the 
Khalifa was practically relied on and set up, while the incident 
with France was terminated in sueh a manner as to furnish no 
precedent for the case of concurrent but not concerted con- 
quests, 

Coimequences of the EjHitction of a State, 

Of the consequences which follow the extinction of a state 
some result simply irom the continuity of the annexing state 
lieforc and after the annexation, or from the continuity of the 
legal condition of tlie territory in all but what concerns the 
suveiTigiity over it, and as these correspond to the consequences 
which follow from a transfer of ten-itory by partial cession, in 
whieh case a third continuity, tiiat of the ceding state, im added, 
they have already been noticed in speaking of the Continuitij of 
Stitte-f throiigh Changes of Terrltoiyj. Thna the ti-eaties of the 
extinguished state fall to the groand, with the exception, if 
exception it be, of transitory or dispo.sitive ones, but, so fai" as 
the interests of individuals are afteeted, the annexed population 
gains the benefit and conies under the burden of the treaties of 
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the annexing state', ITius also the annexing state takes the 
territory as it stands, subject to the servitudes which transitory 
or dispositive treaties have impressed on it. And another 
result, the same for the territory of an extinguished state as for 
a ceded territory, is that the law of the land which changes 
masters — civil, criminal, and administrative as distinct from 



' 1'his is not undisputeilj and the principal authorities are tliusaummed 
up hy T/'lhtinnii, pp. 71i 72. " There is," he says, ''^ a difference of opinio]) 
about the trestles of iiommerce, n^vigstiou, e.<(tr[idition, etc. of an annexed 
Btate. Acooniiiifr to one view lliesi! troaUes fall to the ground, like thosC' 
af alliance and political amity. According to another view 'the aniiex.in^ 
Btate most consider itself bound by a.11 the tommercial and otiier inter- 
natiocml coiiveutioiiB which homid the aiiiiexed state" (1 V. du Mnrteiis, 
3K9), A thinl view holds a general answer t*> this ijueMtichn, founded «n 
principle, to he impo.'iKLhle, and leaves the nature and sc[t)ii> of the 
convention and the concrete circumstances to- decide." For the first 
opinion Llllmann quotes 1 Rlvier 72 ; Hartmanii's Iiistitulionen deit 
EiiropilMcheu Vi'Jkerrei;hl s in Frii^'/eiri'jT'^ilm, 1R74, p. 3fi ; and DfapngTietj 
§ ill, who thiuliB that the jTOlitieal and eunitnmical treaties of the amiexed 
sbite fall tn the ground, yet on the otlier hand that a specially agritultural 
ainiexiiifj: stale eouM not claim that it-? iionimewial treaties Bhonld tie 
applied to a. chiefly industrial territory annexed hy it. For the third 
opiiiiitn th« authority j^iven is 1 Calvw, §y8 ; and a refereute is added to 
Blunt.'^chli, §,'i(), «ho aays that "the rights and otligatiorns cif an annexed 
state pass to the sUite whicli annexes it, n-henever their inahitenan<;e is 
possiide iLiid i^ati hit t-i'iicnciled n-ith the new order of things." Tltis 
L-llmann regards an much too elastic a limitation, but I do not find that 
for himself he says anythiiiff more ilehiiite than, after enumerating as on 
p, 60, above, the Hanoverian treaties whi<!h were held to cease on the 
incnrprtra-tion of Ha-itnver with Prussia, that "all treati*^ of that kind 
eu^ht lint to he treated alike." iVlax Hnber, §.5fij declares liimself frankly 
for the lirBt apiuion, and so does Hall, §5&. p. 105 ; nor does the point 
Beeni tn us to admit of much douht. Every inteniational treaty supposes 
iuternationuL persons as parties to it; the ailtlt^ied State haa eeased to he 
snch a person, :ind the annexing state, as we shall see, cannot be regarded 
as emitinniiif; ity pei-soti ; and the third opinion euenunters the further 
difficulty that it funiii^hes no means of authoritative deciwH) iti any 
particular case. A like incurable vagueness may be objected to Despagnet's 
limitation of the application of the commercial treaties of the annexing 
state to the annexed territory, not to mention that it wnuld encourage 
raising ijueatinns on the inicasion nf iiisignificajjt geographical accewsiona. 
The treaties* of the ariHexing state must apply, subject iii sufEeiently grave 
caaes to he dQiiounced as wholes, and not merely for the territory newly 
brought under them. 
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political — remains unaltered until the new master, by express 
legislation, either modifies it in detail or replates it by the law 
of his own land. But there are consequences of a more complex 
nature which demand treatment in a separate section. 



State Succession : Geiieral. 

The title by conquest has its base in the force by which 
a thing or a tract of land is seized, and by whith the actions 
of a population are controlled. But it must always have been 
felt that the title so gained cannot be limited to the extent 
covered by the de Jiicto basis. The incorporeal rights of the 
displaced government, and the allegiance of its subjects who 
lare outside th^ annexed territory but maintain their ranncttion 
with it, are claimed by the conqueror although they elude 
seizure by him. Nor could it be satisfactory that the rights 
acquired through the extinction of a state by conquest, having 
so much in common with those acquired by a partial cession of 
territory, should be placed baldly on a. defafto title not exi,stiug 
in the latter ca'^e. Hence has arifieii the idea of the (iucce&sion 
of state to state as an institution of international law com- 
parable to succession on death as an institution of private law, 
each bringinjr under one head a number of relations of property 
and obligation, and applying to them rules not found elsewhere 
but aritiiiig from the point of view peculiar to the institution. 
The existence of auirh an institution in a concrete caHc is set up 
by some investitive fact, as the death of tlie ancestor investing 
the heir, or the conquest or cession investing tlie acquiring state^ 
and in that way justice is done to whatever of a dejiicto natin^e 
may lie at the i)ase of the title, while the variety of the in- 
vestitive facts in the cases of conquest and cession affords play 
to the varieties of which the institution is susceptible. The 
[■eseni blanccs and differences of those cases have already been 
glanced at. To put them more fully, the points of re-semblanee 
are the change of sovereignty over the acquirer! territorv, the 
continuing and unaffected identitv of the acquirinj^ .state, and 
the continuing and unaffected legal condition of the acquired, 
territoiy as a field for modem civilised life. The point of 
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difference is that in the milder case the ceding state is there 
to assist in shaping the suecession, while in that of conquest the 
suct^ession must shape itself as it can, subject to tlie duty of 
not interfering with the continuance of modem civiliited life in 
the territoiT- 

The Roman idea of Hiiccession on death in pi"ivate law was 
the tontinufttlou of the deceasetVs person by the heir, and it 
was boiTowecL by Gmtins without niodifi«ition rh tht idta of 
state succession. Haereitw personam, he sayy, (juoad dominii tarn 
piiblici qitnvi privati contintmtionem, pro eadem cerifieri cum de- 
J^iUfii persona, certi eat Juris^. This occurs in a chapter not 
deaUng with liti-editary succefision in a nionarcby, but with the 
<jue.stion quu/ido hnpn-'ia vd domlma deahiaiit. Ikit that the 
successor state, coming in with its own notioTts of government 
and with fi-eedom to apply them, cannot pi-operly bt; considered 
as Lonti]iuing the person of the displaced state, was seen as eaily 
as by Cocceji, who wrote in his cotnmentaiy on Giotius : 
NegiimuH in succcsxioiuhii.f rcgnnntm Aiivfessarh personam pro 
cadem cciUivrl cum persona defuiicti\ The true dottrine there- 
foie seems to be that of Max Huber, who, recogniaing that his 
point of view is the same ss that of Cocceji, writes thuK : 

"The notion of suhcemIoil is a g-eiieral one in lnvr, and lielongs 
exclusively neither to prii'ate nor to public la^w. Snwession iti substitution 
piiM continuation. 'ITie successor e^tejif ItiUt t!i-e placf of the pr«ilwessur 
and wintiiines liis rights jind olilipiticins ; so far the suLxesBioiis of private 
and public law agree. But w* iiO^w have to disting'Tiisii between thi)3e 
kinds of succession. A civil BucceB&or who steps into the place of liia 
predwessor steps into his rights and <)hligationR as though \\v. were himself 
thij predecess-or. That is the universnl sucl:e^Isitl^ of private law iu the 
Roman seiiae, at least according: to the prevailing dnctriue. But the 
Biictesaor of in tern nti anal law atejift into the rights and obligatioiifl of his 
predecetjsor as though they were his ovn i^tate suc(;BEaLoit is substitu- 
tion pliin continuation iinuad jurit, not qicoad dfj'unctum^." 



State Succession: Persaits. 

The first application which we shall make of what we 
conceive to be the true doctrine sbalt be to the effect which 

1 Grotius, 2, 9, 12. 

^ Quoted by Max Huber, Dh Staalen-Suceenrion , Leipzig, lli!)8, uate -H. 

5 Max Huber, u. s., §§ i't, 25. 
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state succession has on tho aUegnance or nationality of the 
perttous inhabiting the aajuii-ed territory or in one way or 
another connecterl with it; in other words, the question of man 
as an object of state succession. 

It t'annot he doubted that the nationals of an extinguished 
state who eontinue to redde in tho territory, or who, not lieing 
within it at the moment of the change, return to it for any but 
a temporary purpose, become the subjects of the new govern- 
ment. They do so by accepting its rule and protectionj even 
if the sufccision did not of itself comprise them among its 
objects. But what of the nationals of an extinguished stste 
who were not within its territory at the moment of the change, 
or leave it after the change without any undue delay, repudiate 
any tie to the conqueror, and do not return to the tenitory 
except for the removal of their goods or some other such 
temporary purpose? The decisive consideration appears to be 
that allegiance i^i n purely personal tic, and tht^i'cfore ctilinot be 
claimed l>y the succesKor state, which is not identified in pei-Non 
with the extinguished state, niei'cly on the ground that it was 
due to the latter. If the individuals in question do not get 
themselves naturalised el.'iewhei'e, they can have only the legal 
position which the state in which they reside grants to resident 
aliens, and Mlich ati international position Eia depends on residence. 
That dembiut'w ciipitis they ciinnot avoid. But this -view ha.^ 
not always been taken. Rivier ways that the rule that the 
nationals of a conquered state become the subjeeU of the 
conqueror, and can be treated by him as such notwithstanding 
that thev have become uaturaliricd elsewhere, was anciently 
practised in all its fulness, a-i by France under the first i-epublic^. 
And he quotes the case of the Count von Platen-Hallcrnluiid, 
a Hanoverian who emigrated on the conquest of his country by 
PruKKJa, and who was iievertheles.'; found gnilty of high treason 
in 1868 by a Pmssian court, a judgment condemned by Zacha- 
riae and Neumann. But, as he points out, this precedent was 
not followed in 1869, when some young men of Frankfort, 
also conquered by Prussia, who had naturalised theniaelves in 

' Hut on ttie atiiiexatiuii tif t)ie republics nf Mulhnuse and Geneva the 
inhabitants were alloived ti> avoid beco-niing' French vd condition of 
emigTation. Co^nlAii, p. 2tl]. 
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Switzerland in order to escape military service, were expelled 
instead of being obliged to perform such service. And he sums 
up to the efiett that the old rule is inconsistent both with sonnd 
policy and with th<; inerensing tendency to emancipate men 
irom the soii, shown by the general Liberty of emigration and 
the regular use of the clause of option in cessions of territory, 
but that intemational law is not yet fixed on the subject'. 

If the case is one of partial cession, of which the recognition 
of the independence of a part split off is for this piirpuse only 
an instance, the ceding state perforniR in making the cession ft last 
act of sovereignty over its subjects connected with the ceded 
territory, and is as well entitled to do so over those absent from 
it as over those present in it. Anciently ces-sions were carried 
into effect on the footing that the allegiance both of the present 
and of the absent was transferred l)y that nieanti without an 
optiou being g^iven, which is said to have been dyne for the Hrst 
time by the eapituiation of Arras in 1640, but the estabhshed 
practice has long been to fix a time within which individuals 
may, formally or pr;«'tically, opt for retaining their old nation- 
ality, on condition of removing their residence from the ceded 
territory^. The succession then comprises all those individuals, 
whether present on the ceded soil or absent from it, who fall 



> 2 tlivier 438, 4-'30 ; (jnoting, for the Count von Plateii-Hallemiuiid's 
«tae, H<»ltzcmli)rii''s AUeinntifine iMtische Sfr(iJre>.-lif.ifs:eitttHS, IWia, t. 1, § 12, 
aii(l fur the memoirs of Zachariae and Neitmanti on it, Stoerk, Option utid 
PlebUi'it, pp. 1.50-1-55. 

^ Tliere nre tnses in which this -coiiditioii has not been imposetb because 
it would have had no politii;al importauue, as the fe«sinii of California by 
Mesicff to the I'niteiJ Shiteij in ISJB. Previous to tie Treaty of UtretJit 
(1713) it was usu.il to require those whft opted for emi/jrration to sell the 
real property whieh they hfld ill the ceded territory, and there are 
esamplesof thia as liite as the Treaties of Campo Formio (1 "!'T) a'J'l Amiens 
(1802). TIiRre is evtii one in tho ease of the ceswon of a part of Bessarahia 
rnHdebyTiirkey fa> Ruaaia in the Treaties of SaU Stefaito and CoiiBtantiiiftple 
(187B and 1»70), bat thj?, as Copirdan remarks, may have heeii due to the 
poculiar eonditioiis nf the territory' ici question. The treaties of 1 814 gave 
ail option to the inhabitants of the territories cedefl by »)mce; hut in 
Fraiiea and tlie Netlie'rluiid!', though not in Prussia, an interpretation 
prevailed which was hasftd on the system tliat the Bxtensioii of the limits of 
France had mily been an illegnt nsurpation, As to all the topics of this 
note see Cugnrdaii, pp. 300-322 ; Dcspagnct, § JWfi. 
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witbin its terms as shaped with the concurrence of the ceding 
state. 

In the lafit paragraph we have spoken of " subjects connected 
with the ceded terHtorj',"" but we must now enquire more closely 
who the individuals are whose allegiance is transfen-ed if they do 
not opt for their old nationality and fiiHil the conditions stipu- 
lateil for the vaHditj of their option. This, as we have said, 
de|)end.s on the terms of the ceasion, but two rival principles 
have dictated those terms in dift'ei-ent cases. One, and the older 
of the two in this application of it, is the principle of domicile. 
It is the subjects of the ceding state domicikd in the ceded 
territory, whether present in it at the moment of the change or 
not, who ai-e prima facie comprised in the cession, and must opt 
and ftillil the othei' conditions if they are to escape the transfer : 
those subjecbi who at the moment of change are not domiciled, 
in the ceded territory, even though present in it or having at a 
previous date been connected with it, ai-e not concerned in the 
transfer, Tliis was the common law, as laid dowTi by Fothier 
for France* and by the English courts for this country% and 
carried out in the ti-eatics, among others, of Ryswick, Utrecht, 
Campo Formio and Zurich, In all which the terms used are 
inhabiting {habitaat\ dwelling {deriieurunt\ oi: residing (rt'^jianil), 
terms which, for want of any other precise definition, must be 
and are in such casein understoocl in the legal sense of domicile. 
The other principle i.s that of place of birth, which, if adopted, 
causes the subjects of the ceding itate born in the ceded territory, 
whether present in it at the moment of change or not, and no 
othei-H, to he prima facie comprised in the ce^ssion. I'he treaty 
of Turin flSGO) applied both principles, transferring to France 
all those Sardinian subjects who were either domiciled or bad 
been born in Savoy or Nice, in default of option and the estab- 
lisbnient of their domicile in Italy if it was not already there. 
The term used in the ti-eaty to express birth in Savoy or Nice is 
origtiidires de, which in private law usually means connected 
with a place by parentage as contracted with domicile, but in 

' Traits de/i Perxonnest 1" partie, titre 2, sect, 1™. 

* Don V. Ackliim, '2. B. & C. TTH; ftw v. MuleaMer, 5 B. iS: C. 771; 
Doe V. Arkmright, 5 V. &■ P. 575 ; re Bruce, 2 C. & J. 436, 2 Tyf. 47£ ; 
JepKnon v. Hitra, 3 Kn. 130. 
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diplomatic language refers to the place of a person's own birth, 
in-espective of any questions about his ancestors^ By the treaty 
of Frankfort, 10 May 1S71, combined with the additional 
convention of 11 December 1871, the same tiystem was applied 
to the cession of AlsftL'e -Lorraine which had been applied to 
that of Savoy and Nii'e^. In the cession of the island of St 
Bartholomew by Sweden to France, 1877, the principle of 
domicile without reference to place of birth was i-everted to ; 
and this seems to be the system which carries the best pre- 
aumptioii of defeating the wishes of the fewest pei'sons. 

In case.i of cession, those who opt for their old nationality 
and fulfil the conditions attached to the option WWtHi be (.con- 
sidered as never having lost that nationality. What nationality 
is to be provisionally attributed to those for whom the option 
remains open mav depend on the terms stipulated, or perhaps 
on the purpose for which the question has to he asked, but since 
the number of options which are carried through i.s never so 
great as that of the persons whose nationality is ultimately 
chflngcd, there would appear to be lest? inconvenience in treating 
the new nationality as the provisional one, except for purposes, 
lilie military service, which will bear ti little delay and for whieh 
a wrong attribution would be a hardship. 

With regard to the option which in cases of cession may be 
allowed to married women, or to minoi^s with or without the 
approval of their parents or guardians, to the question wlieUier 
the time for option will run a^ainLst a minor, add to that of the 



* This diplnmatiu sense was reco^iisetl tiy the tribunal of Lyoii!^. iri a 
judgment of 24 MarcL 1877 mi the natiotitility of iHI (rri^hmire of Sai-ny ; 
t-'og-ordaii, annexe F; and by the (j*rniaii poverumeut, in a toinmuiiiaitiun 
niftfJe liy its jijiibnasador at Paris t« the Fr&iioli poveniineiit on IS Deeemhep 
1871 ; ('ffgruidttii, pp. 342, 343. It ia acaTtfily disputed by (.'^(fordaii and 
is admitted by Despa^iet^ § '-i'-i^ ; but the Freiicli government liad put 
to Germany the i[ue*tion what she Ulitlei'stortd by it in tiie treaty of 
Frankfort, and Baa answered by the cnnHiiuuitatiiiii mentioned. 

^ There was mueh dispute about the hiterpretation of these documents, 
and certairdy Art. 2 of the treaty wa? bfiiily etpreesed, but in spite of tlie 
hifih authority of M. Cogordau we think that the Crmiit von Ariiim's 
despatch of 1 Sf^ptember 1872 givm the correet view, and thiit Mhtoli must 
have always been ecitertuificd by the trarman ^veriimeut. See Cogordan, 
pp. 34.0-34Gj and far tlie ueBBian of St Bartliolomew, pp. 376-1). 
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effect which the option of a husband or parent will have on the 
nationality of his wife or minor children, the legislations of 
different countries differ so widcl^v on the analogous ([iR'stions 
arising on natiiralisation that a general agreement cannot be 
expected ', 



State Successtofi : Things and Civil Obligations. 

It 18 generally agreed that the rules of state succession as 
affecting the right to things and other civil rights are the same 
in the ease of the extinction of a state us in that of a partial 
cession of territory. Such rights do not depend for their 
existence on tlie person of the state under, by or against, which 
they exist, and thei'cfore do not fall to the gfround by the 
estijiL-tion of that person. On the other hand, the mode of 
their existence may be affected by their toniing into relation 
with rt new public person, who wij] act according to his own 
i-iewB of public poLicv, but that change takes place equally, 
whether the public person with which the rights in question 
were formerly in relation is extinguished or retires by cession. 
Henc-e the Transvaal Concessions Coiuniisaionerji, wlio had to deal 
with rights of a mixed public and private nature granted by the 
ditiplaced goveniment, r>aid in their report : "In toa.sidering what 
the attitude of a conqueror should be towards feuth concessions, 
we are unable to peittive any sound distinction between a case 
where a state iicquires part of another by cession and a ca'^e 
where it accjuire.s the whole by annexation'." Hence al.-io the 
rules which we shall proceed to consider must be understood as 
applying equally to conquest and to cession, unless it is other- 
wise expressed. 

Eirst, the purely private rights of individuals, whether of 
property or of obligation, are untouched by the change of 
government. 

Secondly, the af(|uiring state succeeds to the entire position 
of the displaced state as owner of the assets, or what is called 
the (native succession. And this rule extends by analogy to the 
case of the complete overthrow of one of the parties to a 

' See « nrii'-e, 2 C, & J. iiV\, 2 Tyr. ilH. 
* 1'iirliaineiita.ry I'aper, t'd. G23, p. 7. 
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civil war, in which case there is an extinguished government 
though not an extinguished state. It was applies! by tlie 
English courts to the cotton in England belonging to the 
government of the Confedecate States, which was held to pass 
by their overthrow to the United States, subject to such right 
of account against the latter aa the holderw of it would liave had 
against the former. Without that qualification, it would not 
have been the entire position of the displaced government as 
owner of the a'wetft to which the acquiring state would have 
succeeded : the maxiras, res tranmi cum .vud onere^ and bona iion 
infelliffiintiir nhi dediicto idleno^ would have been violated^ 
In consefjiience of this mle the fortresses, arsenals, and other 
objects belonging to the displaced state in the ten'itory which 
changes masters pass to the acquiring state unless specially 
excepted by the treaty in a *'ase of ee'«iion. So also the in- 
corporeal rights of the displaced state eonneett'd with the 
territory, and, if that state be extinguished, its property and 
rights of action abroad, as for example ships and bank credits. 

Thirdly, the aajuiriiig state ia affected by what is called the 
passive succession, in other words it steps into the civil liabili- 
ties of the displac^-d state, though of toui-sc, in th& ease of 
a partial cesaion, only into those of them which exist in con- 
nection with the ceded territory. That doctrine, for the case of 
concnicst, was expressed an follows by Mr Adams, Secj"etary of 
State of the United States: "The conqueror," he wrate to 
Mr Everett, 10 August 1818, "who reduces a nation to his 
subjection receives it subject to all its cngngenients and duties 
towards others, the fulfiliiient of which then becomes his own 
duty. However fretjuent the instances of departure from this 
principle may be in point of fact, it cannot with any colour of 
reason be contested on the ground of right^." This must be 

1 The United StateH did aot submit to the account, and therefore &iled 

to g^t the c-nttoii ; 1)ut that must ^>e nttributei] to the hitter t^eiitimeat 
engendered by the secession and the uar rathar thau to any serious dinibt 
tts to the doctrine. See for tli* (jeiieral doctrine the language of Vice- 
(.■haiiuellor t'raiiwiirth ill Kivg iij' the. Tun fHi-tlien v. Wi'l/ni.r. 1 Sim. N. S. 
327-!*; ttf Vicechaiicfllhif Wrjod in Uititfd Stntw of Am^riea v. Prioli^iiiL, 
2 H. & M, .51)9 ; and of \'icechaucellgr Jtkin«!j jji United Staieit if Ajnerica 
V. itcliae, L. R., a Eq. 75. 
' 1 Wliarton 19. 
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understood of civil ergagements and duties, that it* those en- 
forceable in eourb! of justitie, or which would be ko ent'oroeable 
if the state in question allowed itself to be sued in its courts : 
to extend it to intefnatioiial treaties would be contrary to the 
rule which has been alrtadv noticed'. But it may be asked 
whether the liability of the acquiring state for the obligatioiiH of 
its predecGsiior i-s unlimited, and whether it is Tvithout exception. 
On the fiiut of those questions it is isre to Hud an express 
statement. Max Huber however lays it down that the liabdity 
of the successor state is without benefit of inventory, that is 
without a limitation to the value of the assets received, and 
gives the following reaaona for hia opinion. The benefit of 
inventory is contrary to the idea of succession, and was a late 
introduction into Roman law. The case against it is stronger ill 
the Buc-cession of a state, which comes in by its own will, than 
in that of a private successor. The assets received cannot be 
valued, including as they do the taxable capacity of the territoiy 
and population chang^ing masters. And* whitli for Max Huber 
is Die decisive consideration, the ivhole of the assets pass an an 
inseparable con.'ieqtience of the succefision, and the passive is an 
insepiivable aet'oinjmniniL'nt of thoni*. This reasoning is not 
altogether satisfactory. The benelit of the inventory exisb; in 
Roman law, as the latter has stood ever since international law 
had its commencement. A private successor is not bound to 
accept the succession, so that he also comes in by his own will. 
That the aaaets caniiot be exactly valued does not pi'ove that 
there is no reasonable limit to them. And whether the passive 
is without limitation an inseparable aeeonipaninient of the 
assets is the very point to be proved. A more aohd considera- 
tion appear.s to be that either the annexed teiritory and popu- 
lation will be so merged in the posaeiisions of the annexing 
state that their taxable capacity will not easily be idtntlHable, 
so d-'i to furnish the measure of a limitation, or, if they ai-e 
maintained as a distinct unit for fiscal purposes, the annexing 
state may for its own polititNil objects refrain from imposing on 
them the full amount of taxation which they could bear. But 
the conduct of the annexing state suggested as possible in the 



' Above, pp. m, m. 



Max Huber, u. a., J 2.12. 
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latter case can scarcely be presumed, and perhnps the safest con- 
cluaion is that if the territory changing masters ia merged for 
revcmie purposes in that of the annexing stflte tJie liflbility of 
the hitter will be unHiiiit*d, but thatj if it is niaiiitained as a 
separate iiseal unit, the obligations of the extinguished state, or 
those of the ceding itate connected with the teiritory, will not 
pass over beyond the value of the assets reteived, including such 
taxation of the territory as it can reasonably bear without 
reference to tlie political toitvenience of the annexing Jitnte. 
We have seen that in tht t-ase of cession the transfcri'ed pi-ovince 
continues to bear its provincial debt without any change of the 
security tor it»; and Hall su^ests, correctly as we think, that 
"local debt and jrencral debt are only different woi-ds for the 
same thing when a state loses its sepai-ate existence and ia 
taken bodily in to form a member of another fitate","" There 
seems therefore no reason why the general debt of au ex- 
tingui.shod state should fare better, in point of the future 
security for it, than the local debt of a tmnsfcixed province. 

A clas-sicwl (:ase of the extinguishment of a state without its 
territory being maintained as a separate titical unit occurred on 
the absorption of Texas, an independent republic, into the 
United States a.s a state of the Union in 1845. It was agreed 
that the unappropriated lands within the limits of the republic 
woi-c to be retained by the state of the Union and apjilied to the 
payment of the debts and liabilities of the republic, the residue 
to be disposed of as the state of the Union might direct ; " but 
in no event were said debts and liabilities to become a charge 
upon the govecnnicut of the United States*."- Of eourse the 
last (.-lause coiild not, as Eigain&t thii-d plLrties* free the United 
States from any lialjility that might be iaeurred by them 
through an absorption by which Texas was deprived of her 
main souree of revenue, the eonstitution of the Union prohibiting 
tlie states fi(]in raising a revenue by custom duties. A British 
holder of bonds of the absorbed irjnibUc on which there was 
default brought a claim against the United States under a 
mixed commission appointed in pursuance of an Anglo- American 



■ Above, p. fiii, ^ Hn]l, §2!*, y. 106. 

^ United States Statuteji at large, vol. 6, p. 798. j- 
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convention of 8 Feb. 1853 for the adjustment of claims between 
tlie two countries. Tlie British and the United States Commis- 
31 oners gave opposite opinions, and the umpire- — a highly 
respected American citizen, but not a legal tspert, Mr Joshua 
Bates — pronounced that the " commission cannot entertain the 
claim, it being for transactions with the independent republic of 
Texas prior to ib. admission as a state of the United States'."^ 
It does not clearly appear whether this meant that the United 
States were, not liable or that for noiiie reason the claim ^I'aa not 
within the scop* of the coiiniiission, but Dana lias i-ecoi-ded his 
opinion in fnvoar of the liability, "I'Tie entire public system 
of Texas," he writes, " has passed into other hands, and no such 
state of things any longer exists as that to which the creditor 
looked. It may be better or worse, but it is not the same ; and 
if the duties laid by the United States and collected in Texan 
ports did not in fact pay the debt?*, it would be nujust for the 
United States to limit the payilKlit of tht creditor to them. 
The truth is, by the annexation the Unitc^d States changed the 
nature of the thing pledged, and is bound genemliy to do etjuity 
to the creditor*." 

Coming now to the cjuestion whether there are exceptions to 
the rule that a successor state i.s liable for the obligation.s of its 
predecessor, it would seem difficult to hold the conqueror liable, 
■whethei' with or without benefit of inventory, for ft loan which 
an extinguiKhed atate had contacted for the purpose of the war. 
Those who lend money to a state during a war, or even before 
its outbreak when it is notoriously imminent, may be considered 
to have made tliemsclves voluntary enemies of the other state^ and 
can no more espetit consideration on the failure of the side which 
they have espimsed than a neutral ship which has entered the 
enemy's service cfin expect to avoid condemnation if captured. 
Tlie principle may sometimes have a wide application. When 
Cuba was emancipated from Spain by the Spanish-American 
war, it could scarcely be expected that either she or the United 
States should recognise the loans which Spain had charged on 

• Uinted Staten Arhitrati&tm, vol. 4, p. aSili, W'liat is said o» p, 0-^93 
should be taken ivtn account in readiug' Lite statemeut of Mr fiates'a 
judgment in 1 Wharton 22. 

* Dana's ^Vlieatoiij § 30, note 18. 
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her for the cost of repressing the Cubans, during the Long and 
inteimittenfc struggle of which her emancipation was the close'. 
But different coiifiidemtions apply to the obligationH which 
a state has t^ontrnt'ted fur the purpose of $. war, either by 
requisitions or the desti-uction of property not involving the 
consent of those towards whom the obligation of indemnifying 
them arises, or by contracts m which the consent of the 
contractors is involved, but in the way of business and not ao as 
to implicate them as voluntary parties to the struggle. If the 
state is extinguished, it ia not generally thoiight that there is 
anything to take such obligations aa these out of the rule of the 
successor's liability; but if the cession is a partial one, the 
question occurs whether the obligations in question contracted 
in the ceded province ought to be regarded as local, so as to 
pass to the state which acquires the province, £Uid not rather as 
those of the ceding state, in whose interest the war must be 
considered to have been waged. 

By Art. 8 of eaeh of the Treaties of Zurich and Vienna, by 
which Italy acquired Lombardy and Venetia respectively from 
Austria, she undertook jis towards Austna to satisfy the local 
obligations of those provinces. After the former treaty, on 
16 August IKIiOt the Italian Minister of the Interior issued a 
circular stating that " the government assumed the engagement, 

^ 111 an inUrestiiig' article coiitriUiited to the Berliu periodical LHe 
Nation of 22 April 18'J9, voii Bar jii-i-ives at tlie coiirluslfm tli*t Culm, 
wTietlieT lier positron — at tliat time liiicertain — waa to be more or lees 
jiidepeiirleiit iif the I'uited States^ would remiLiii lial)le for so much of the 
loiLiL nictuey t:h3r^ed on her by Spjiii) an hiiil Ik«]i «pent u-il ra-ilwaya, 
harltours and n-ther worlcs iif civilisati-nn for her lieneiit, but tltat neither 
Cuba iHir the Uiiit*(l Stattw would Iw liable fur bo muth lis Lad been spent 
111 niaiiitaiaiiifj lier -dcp-endwiue by forti;. Kpaiii tno ivouhl be bound \a 
furnish Imtb to the victors and to her ureJiturs-j from lier ari;hives, the 
iiiformBtioti iHiJ!«ssary for ao dividin^f the debt. In the PaiDt Hftitle V(m 
Bar points out that even where a debt remaiua chargeable on a ct^ed 
province or a Min^fiuGPod territory the new guvernniBiit cajiiLot be fettered 
hi iti ;:onttrol of the taxntion, or be obliged to admit the intt^rtereiu^e of iui 
agency introduced by the displaced government; and that therefore a 
Spetific security on the customs l<3vi«i within the provini-e or territory by 
the state to which it belonged, and a stipulation for the payment to a 
particular hank of any revenue comprieeil in the Rocurity, must fall to the 
ground. 
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and has decided in the council of ministers, to consider com- 
pen!ui.tion for the losses caused by the retjuiisitions regularly 
made by the Austrians in Lombardy as a irhftrge on the stnte'." 
ITiB Italian courts however, while admitting that this would be 
the rule in the case of the total incorporation of a state, as 
happened to Tuscany and Naples, hesitated to lay it down for 
cases of partial ceHsion until the Court of CflKsation of Florence 
detlHred, by a judgment of 30 March 1877, that " by public law 
the state which succeeds \n a p^rt of the territory of another 
state is bound, independently of special conventions, by the 
obligations legally contracted by the latter in relation to the 
territory in which It succeeds-." I'lie point was raised again in 
an action iigain^-t the ministry of finance for the price agreed on 
with the Austrian f^overnraent for the execution of certain 
works of fortificiltioil about Venice, and the same Court of 
Cassation^ by a judgment of 25 May 18^6, while saying that it 
might have been doubted whether the obligation was really 
incurred for the public interest of the ceded provinces, refused 
to depart fmni the interpretation given in previous cases, and 
decided for the plaintiU's on the ground that the works were 
designed and executed for the security of the Venetian provinces, 
though l>eing at the same time useful for the general defence of 
the state which then exercised tht; rights of sovereignty in them'. 
By the terms on which the forces of the South African 
Rcpnblic and the Oraiige Fi^ee State surrendered to I^ord 
Kitchener on ^1 Miiy 1902, the British government assigned 
a sum of ^.'3,000,000 " for the puipose of assisting the restora- 
^tion of the people to their hnmca" and giving a fresli start in' 
life to those who " owing to war lossetj"' lietded it ; and all notes 
issued under 1-Aw ] of 1900 of the South African Hcpuhlic, and 
all receipts given by offieere in the field of the late republics or 
under their ordei-s, if found to have been dnly issued in return 
for valuable considerations, were to be received " as evidence of 
war losses suffered bv the persons to whom they were originally 
given."" And it was declared that the govommcnt was ]>repfvred, 
in addition to that free gi'ant, to malie advances on loan for the 

1 GablWj <^iwfioni di Diritta Civile sfudiote da C. F. Qabba, 1882; 
p. 383. 

' 2 HoltzBiidorff 40. * 26 Cluiiet 864. 
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same purposes free of interest for two years. But no foreigner 
or rebel was to be entitled to the benefit of the clause containing 
the above provisions. With regard to further grants afterwards 
made Mr Chaniljerlain answered as follows a question put in 
the House of Commons : " The payments in respetit of depreda- 
tiona bv the Boers or of property comniandeei'cd by the lat« 
Transvaal government during the war are being made as an act 
of grace aTid without admitting any liahilitv. Tlie object which 
the gfivtrnment has had in view in making such payments is to 
assist individual loyalists who have suffered direct Josses during 
the war in the same way aa assistance is being given to Boers 
under the term;* of surrender. Acting OH this pHlttipk, claims 
from companies and large (irais have not been entertained, and 
no distinction has been drawn between eompanies registered in 
England and those registered in the Transvaal'." Thus between 
the course pui-sued by Italy after the wars of unification and by 
England after the South African war the pi-actical difference is 
not great, but tlie mwde in which the respective results have 
been arrived at iJlustrates a diffei'enee which the student of 
international law should notice, as it is found in other parts of 
his subject. Italy, which may be taken as representing the 
most modern ways of thought and action, adopted a juridical 
rule and acted on it ; England, a good representative of the older 
governmcTits, reserved a large part for discretion. 

For the sake of the English reader we must here notice the 
dicta of the Transvaal Concessions Conimiwn loners that "it is 
clear that a state which has annexed another is not legally 
boiuul by any contracts made by the state which has ceased to 
exist, and that no court of law has juristliction to enforce such 
contracts if the annexing state refuse to recognise them"." Tlie 
latter dictum is true, sinte courtsi of law are bound by the will 
of the sovereign power of the country, whether that will be just 



1 Tlitnfii of 3 April, 1003 ; " Queetions not anairered orally." 
^ I'arliamciit.irj' Paper Ctl. fi23, p. 7. The commissinii&rs qiiirte the 
jud(jmc[[t tif the Judici.il t'ommitte* ill Conk v. Sfiri^fj [11HI9] A. V. h'J'i, au 
iiliich obbiervBtiuii:!'! majf lie mmle siniiiar to those made in tlie te.vt nn the 
utterance of the eninmiasioners. ^ee mi iirtid-e on Tiif Siilutr mid Erli-vt 
nf the Title hy Vonqiiutt iliich wc contributed to tUe /■"» i^unrterly Jtwiew, 
vol. 17, p. 3fl2. 

WE. 6 
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or unjust. The former dittuiii, denying nil continuing legal 
obligation of contracts in casts of state isuccession*, is to be 
explained bj the narrow iiiijaning which the commissioners 
evidently attached to the term "legal," partly from attachment 
to Austin"'s iian-ow definition of law=, and partly from connecting 
the term excltLsi vel y with the ordinary courts of law, which iu 
England are not the only channels of redress where the CroMn 
is concerned. The legality of a claim, in any hut a misleading 
scnst, does not depend on the particular method that ought 
to be taken in order to enforce it. In any case the dictum was 
Btipei"fluous for the commissioners* object, which was only con- 
cerned with concessions presenting, as they observe, "examples 
of mixed public and private rights." It therefore need not be 
furthef dwelt OTi, but the subject of tonceftsionn, where theae 
tftke the form of pi-jvilegem uf a pablic natui'e granted to private 
parties by the displaced state, is important in the doctrine of 
state suceeasion. 

The succession of a state to its predecessor is qualified by 
the circumstance that it is the public law and policy of the 
siicceesor which are to prevail in the future, a.^ being insejiarable 
fram hirt pei-son, which remains his own while lit; steps into the 
other's pofiition'. Tliis is worked out by Max Huljer in the 
following paragraphs; 

" § 04. Riglit-' which are a mixture of privHte anil |>iililu: rifjhts perish 
so far as they are [HiMiCj in (lase the succiJSSuj' H-late does not jKias-e^a a 
corr(!S|>uiniiTig: iiistitutinii. If it pMsessca rules which upply to the case 
they will ill the futurt- giiveriij .is for cKainpIe in tlie eases of fiaffi, 
kni^litly jmiperty {Jfittei-gSttr), guiliJs with compuleory pcpwera, uoiiipTtlBioii 
to grind at a certain millj nioiio]ii>li(.'H of sale, rights of patronage, schools, 
saleable appointments, mintage and postal rights enjoyed by jii-ivate persons, 
exemptions from military service, eti;, 

§!J5. All fluhjective private rights are maintained iu favour of all 
iiniividuals and eorporatiouB, and the personality and property of inatitu- 
tioiis are aecureil ti> them, ao far as na rale of the publin Law of the 



' Only coiKjtiest ia iiieiitioned in the dirtam, hut the eommiaaionera 
treated tin; case of cession us uiiilistingiiiBhable. See iihdve, p. 74. 
• * See alwve, p. 8. 

^ See abu\-e, p. tiS, and von Bar's remarks on specific securities for 
liiihlic debts, quoted in the iiotCj p. "0. 
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successor state prevents it. If such a corporation is to be extin^ished, 
the new sovereign must proceed as though it had already existed in his 
country and he was now legislating for its suppression." 

Thus the continued existence of concessions must depend 
on their not being in conflict with the public law and policy 
of the annexing state, but if they are cancelled the persons 
interested wiU be entitled to such compensation as that state 
gi:ants on cancelling a concession of its own. This doctrine, 
which we approve, we understand to be in substantial agreement 
with the view of the Transvaal Concessions Commissioners. 



6—2 



CHAPTER V. 



THE TITLE TO STATE TERBITORY. 



Territorial Sovereignty, Property, Eminent Domain. 

We have apptivled to oiir comnion experience for the fnct 
that a state is an ideal body, having on the one hand a fcrtaiti 
teiritory and on the other hand bein^ t:oinpos*;d of individual 
men as its members^ We have now to consider a state in t.'ach 
of those relations, and first with reference to its territory. 
Still taking our stand on eoininon experience, we are taught 
by it that two diH'erent kinda of right are enjoyed over the 
soil. One is that of property or ownership, through which 
private persons, and totiipanieM or other groups of persons of a 
private character — that is, for our present porpowe, of a eharacter 
inferior to the state — enjoy certain pieces of land exclusively 
one of another. Even the state may appear as the owner 
of landed property, as in the cases of the foreshore, public 
roads and riyers, arsenals and other public buildings, forests and 
other tracts of public land ; in all which cases the state haa 
fi right of property, not distinguishable from that of a privftte 
pcrsoTi, in addition to the right which it has over the territory 
at large. Ttie other right enjoyed over the soil is that which 
the state ha.s o\er the territory at hu*ge, as well those parts of it 
which are in private ownersliip as those which belong to itself 
as owner. This is a right existing for the purposes of govern- 
ment, Hiid comprises the right to act within the limits of the 

• Above, p. 3. 
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territory upon or against all persona found there, and to dispose 
of the pi-opert}' in all parts of the territory, whether with 
or without compensation to private owners, as in the judgment 
of the stnte the purposes of government may re»]uh-e. Being a 
rif^ht of fiupreme jjovernnient, it is usually and properly dcHtribed 
as the sovereignty over the territory, to which in Englisli 
dominion is equivalent though in Latin dominium. meanfJ 
property. 

So far as the territorial sovereignty of a state authorises 
it to interfei-e with praperty it is called eminent domain. An 
example of the right knowii by that name ia seen in the familiar 
case of expropriation for public purposes, whether directly 
for the benefit of the state, flS whcft it IS desired to build 
a fortTe,s.-5, or in favour of private persons although for the 
general good, as when a railway company is empowered to take 
laud. It would alf^o be exemplified if the owner of the land on 
the eoa.%t were prohibited from using it in such a manner aw to 
frtfilitate the encroachment of the sea; and other cases might 
be put. The distini'tioii between eminent domain and the 
feudal right of erFt-lieat, by which the land of a vassnL reverted to 
the loi-d on the failure of heirs of the partieidar description 
pointed out by the tenure, has not always been clearly seen. 
It lias sometimes lieen thought that the right of escheat in case 
of a total failure of heirs, which belongs to the English king, 
of whom all the land of England is inmiediately or ultimately 
held, i:s of the nature of eminent domain, and is HOuiehoiv 
helpful in giving the English state its right of appropriation 
for pLiblif purpustw. But this is a mistake. Every state has 
internationally, and probably every state has constitutionally, 
the right of expropriation for public purpo.ses whether feudal 
tenure exists in it or not; and a right of escheat, where it exists, 
is really a part of the property reserved to the lord, like the 
reversion on a leajie. Eminent domain on the other hand is not 
a part of the property but a right of interfering with property, 
which it limits. 

Another error sometimes committed with regard to eminent 
domain is supposing that the cession of a province by one .state 
to another is made by virtue of it. In such a case there is no 
interference with private property by the mere force of the 
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cession. The ceding state alienates its territorial sovereignty, 
and the property in those parts of the soil which belong to it as 
property, but the private proprietors of the province are 
uiiaff<!cted, and if tlie state ref-civing the cession desires to 
erect a new fortress or to enlarge nn old one, it must acquire the 
neeesaavy land from the owners by purchase, or by expropriation 
ac<iording to its laws. This is not tlie less true because a 
government nmy sometimes assume the power to cede land to a 
foreign state in property as well as in sovei'eignty, taking on 
itself the bui^dcn of expropriating the private owners. In that 
case there would be an exercise of the right of eminent domain, 
and if the ti'eaty were made with tlic appi-oval of the eonsti- 
tutjonal treaty-making power, the state accepting the cession 
would not need to enquire further about the constitutional 
existence of that right in the state making the cession. It is 
necessary for the intei-coiirse of states that a government should 
be accepted in tern at ion ally as representing, not only its state, 
but its subjects and all ri^ht.^ of whatever kind existing ill 
relation to its territory, and so eminent domain is always an 
international right, indeed a part of territorial Kovercignty^ 

In the middle ages the distinction between sovereignty and 
property was obscured so far as feudal notions prevailed, the 
very essence of those notions being to confound in a ctnnmon 
haze the right of a lord to rule in liis manor and the right of 
Our sovereign lord the king to rule in his kingdom. A trace 
of this confusion remains in the use of the woi\i dominion, 
which etyniologieally means lordship, to express territorial 
sovereignty ; but the distinction was recognised as soon as 
international law took its place as a definite province of thought. 
When our subject is discussed in Latin sovereignty is Impcrhivii 



• Jure civiii omnia reym sunt, el tameii ilia ^itornia ad regum peiiinet 

ifiiiverxa poiixfutin in xivsniof rIominoK deiferiptn nuni Ad rf^e.a enim poienfits 

omnium perliiiet, ad nirtgutnn }i!-npAi;liia,..,iiul> sp/imo rege omrila re,v imperio 
jnniddvt^ ginifiiH ihinJiiJn, Seneca, Dc. btitrficiin, 1. 7, c. 4-3. 

Grotius aays — 1, 3, — dominium eminenn ijuaii i-imNiji hnhet in ctven et 
rtn dvrit'ti (id wmm pah/ieum. But aJtlioiifh sflverci^iity exists in fli'ir.v for 
the purpOBc i)f iiiternatimial repreststitatioii, the circumrtance tliat doniiniiim 
means property makes it better to Testrict eminent domain as a technical 
term to the res ciwum. 
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pvoperty dommium, eminent doraain dominium aniriens ; and 
Grotius writes : imperium duos sold habere maierias sibi suhja- 
cente-1, prirnarinm ptT.mnci.'i, qucE materia sola interdiim siifficit^ ni 
JM excrciiu -rirarmn, midi^itm, pnerorutn qil^rente noVQS Jscd^S, 
et secwiidariam, loeum qui territorium dieitur. In the case wliioh 
ho has thus put, that of an emigrant people founding a new 
settlement, the sovereignty over tlie soil on which they 
established themselves and the property in it would be acquired 
tofTcther; so also would it be where an old state established its 
authority in a new country ; and in the great age of discovery 
tli&se were the most interesting cases. So Grotius proceeds: 
quwiqunm aiitem plertimqtie unn irtii qumri xolcnt hnperium et 
dominium^ »imi tiimeii disthuiti, ideoque domm'mm non in 
cives tantum sed et in extrajieos transit, manentc penes quern fuit 
■impprio': property may pass even to foreigners, but the 
sovereignty of the state over the soil ouned by them is not 
thereby affeeted. Still, in the minds of leas clear thinkers, the 
fact tliat sovci-eigntv and property were in new countries 
actjfiirod toj^fthev^ and a,"! we shall presently wee under rules 
borrowed from prop&rty, perpetuated the confusion between 
them which hat! arisen from feudal ideas. The right of a stAte 
over its territory, insteatl of being diatinguislietl as sovereignty, 
including eminent domain as internationally annexed to sove- 
reignty, has heea \erv often described as international property. 
Attention has been fixed on the two points of i-fisemb lance 
between ten'itorial sovereignty and landed property, their 
exclusivcnesK — a state niay exclude other states fpoin performing 
acts of sovei-eigntv in its territory, as an owner may exclude 
other persons fi-om acting a^ owners on his land — and their 
being alienable. So fixed, the attention has been proportion- 
ately withdrawn from the case.s in which sovereignty and property 
flit alienated or otherwise dealt with independently the one of 
the other, being the ovtrwhclining majority of the cases in 
which either is dealt with at all, and from the widely different 
parts played by them in the system of acts and purposes whieli 
makes up civilised life. Bat now at last the wisdom is widely 

' fit Jure Helli ne Facir, 2, 3, 4-. And see the (juotation from Seneun 
uu p. BH, 
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refognised of bringing into full relief the difference betw^een two 
tilings wbict on the whols are rather L'ontrasted than similar'. 



Title to tcrr'Uory: Old mid Nero Countrieji. 

When the owner or claimant of land has to show his title to 
it he starts from the proved or presmiicd ownership of some 
one else at- a past date, and deduecB his own title from that 
of the. latter person by a aeries of deeds, willy, and heii-ships. 
Or if his own ownership has extended over a length of time 
greater than that for which the law makes it necessary that 
title should be ahown, he seeks no other root, but adduces aets 
of ownership done by him during the necessary period. In 
either ca'-e he \\qa nothing to do ■with the origin of property as 
a subject of philosophical or prehisturieal speculation, or with 
the usefulness of property as an institution and the desirableness 
of maintaining it. His investigation starts from property as 
already existing ill as great pei-fection as that in which he 
claims it. Just in the same way, in old countries, the title 

^ " Withnut the hiatorical and juristic aid of the idea, of property Riid 
itB application to the -territory of a state,, it Huiild not have been possiblft 
fnr the uld theorists to Jiscover t}ie principle of political Kuvaveigutv " : 
Holt/en dorff, vul. 2, p. 228. "'ITie pretetidsd ri^lit of property attributed 
to the aovereign is an error of piiKt timesj when states were eoiisid*red a,? 
the patrimviiy uf tht; prince, and itUeg'ed conquest, preecriptiou or iu- 
heritaiice aa titles to that preteiidei] right. Now, thw old themes n-liich 
were humiliating to mankind haviuj^ been elirnTimteii, it in time to modijruiae 
our laiigii%'(! »iid ti» elimiiifite the term rigkt of iriterwUiouid propertif 
attriliuted to the sovereign of the state": I'astjuale Fiure, DintSo Inter- 
tiai:7/*nuk I'ltlMkn, '.ivA edition, ^803, vol. i, y, 10(J. '^'It is to the 
terjitorial sovereignty that heloJigs the exclusive ruJe in all the extent of 
its piispessioiis. Placiiif^ oiie'a self at that point ai view, and eotisideriiig 
(inly the Iriteniatiniial ^itmttlon of the state, one mny say that it is the 
owner of its territory, hi fa.i:t it aloiie can disj>o9e of it, and it doea not 
admit the interferenee of other powMs. As to the private properties 
situate within its limits, it exercises with reganl to them all puhlic rij^hts, 
that Es to say the aupreme Tig'ht to protect them and dispose of them, hut 
tlc6y liO Way helolig tO it iiiTconlilig' to the pHiliiIpleS of private la«' 
(doiiiinriiini)" : h'. de Martens, Traitc de Droit liUtrnatiimai , translated 
from Uusiiaii into French by Leo, vol. 1, p. i^hi. 
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of a state to its territory is not concerned with the origin 
or vindication of territorial sovereignty as an institution, or 
with the conditions of its first ac<iuisitioii in any particular 
case. The .'^tate either pleads its own possession, where there 
15 ground for contending that that give* a yufficient title, 
or by a series of cessions and successions it deduces its title from 
a root, found in a right o? the same nature as that claimed and 
acknowledged to have belonged at a past time to some other 
state. In all this there is no difference between states of our 
and of diJterent eiviJisations. We have already remarked that 
the territories of both art acknowledged to be held by titles 
of the aame kind', for in fact there is no such difference between 
any two fovma of civilisation with regard to the ideas connected 
with sovereignty as there is with regard to the family relations 
and to the criminal law and its administration. So China or 
Tui'key may rank a'^ well as l''rance or Germany in a question of 
the title to territory, cither as the root fixrai which the title is 
deduced, as a party to any of the tr ansae tion^i thitmgh (vhich it 
is deduced, or as the state to which it is finally deduced. The 
difference between old and new countries', to which we have 
alluded in restricting to tlie fanner what we have hei-e said 
about the title of a state to its temtory, does not lie in the 
direction of the contiBst between western and eastern civilisa- 
tions. 

New countries, when we are speaking of the title to 
teiTitorial sovei-eignty, are those in which nothing exists that 
is recognised as a .state of international law, nothing therefore 
which can be quoted as a root of title. There iimy be tribes 
with which civilised powers or Individuals can make agreements, 
the conclusion and performance of which must be subject to the 
universal duty of yood faith. Itut the question for the white 
settler is whether there is a territory in which the pursuits 
of civili.sed life can be carried on, under a sovereign pywei' 
sufficiently understanding those pursuits and snrtieientlv organ- 
ised to be capable of giving them the necessary protection, and 
of administering justice In the cjuestions arising out of them. 
Or at least whether thei-e is a sovereign power which can do this 

' Above, p, 40. 
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in conjunctiDii with consuls accredited to it aad whose authority 
is normally supported by it, as happens iq states like Tui-key or 
China, If there is either the one or the other, the country 
contains a power with which relations are possible, based not 
merely on good, faith but on the specific principles of inter- 
national law. If there is not, the country is a new one, states 
and territories have to he established in it, and the question 
of title in it will involve what in old countries it does not, 
the consideration of the orijrin of territorial soverei^ty. 

That ever since the discovery of Ameriea there have been 
countries which the Christian powers of Europe have i-egarded 
as new in this sense, and that that fact brought with it the 
necessity of considering title from a new point of view, is matter 
of history of which no better account can be given than that 
givtin by Chief Jllfttict Marshall, in delivering the opinion of the 
Supreme Court of the United States in the cAse of Johnson v. 
Mcintosh in 1823: 



*'The [wtentates of the old worl-d," he eaid, "found no rfiffiuulty in 
convincing- tliemselveH that they made ample cninpeiipatirtn to th^ iuhaltiiaiitH 
of the new, hy beatowitig on them ci vilisatiou anil fhristianitviii exchange 
for iiiilimiteil iiifleiiendence. But as they were all in pwrsiiit of nearly the 
same object it wa* necessary, in order to avoid confliirtiiifr settlements hticL 
poiiBequent war with eaeh nthor, tn estahliBli a principle whi(;h all should 
EicknnwleiigB as the law hy which the right of acquisition whirfi they all 
asserted should be reg'ula.ted as between themaeli'es. This principle was 
ttlilt li iec!(i\'tl'j' frni't title to the giiVernivieiit by whnec subjects or by whose 
authority it was made agairist all other Eurtipean piveniments, which title 
might be consummated by poilHe^^Ki(Hl. Tlie excluwinn of all other Europeans 
necessarily jravi; to the nation makinfr the discovery the sole rig'lit nf 
acquiring' the soil from the natives and estshlishinp settlements upon it. 
It waa a ri^'ht with whitli no Europeans could interfere. It waa ;i right 
wliiili all asserted for themselves, and to the assertion of »hii:ii hy others 
all Hissiented. Those relations whith were tn exist between the discoverer 
and the native:; were tu be regulated by themselveB. The righi'^ thus 
acquired beinjf exclusive, no other jKiwer could interpose between them. 
In the est^bliehment nf these relations tlie rights of the wiginal inliabitants 
were in no instance entirely disregarded, but were necessarily to a con- 
siderable extent impaired. They were admitted to be the rif^htful occupants 
of the soU, with a left"] a« «-ell :ls ju*t claim to retain poHses^Biim of it and 
to use it according to their own discretion ; hut their rig'hts to complete 
pnvereijftitj' a.i inilepenilent nations were iieces-aarily diminished, aiiii their 
jMiwer to dispose of tlie Boil at their own will to whomaoever they pleased 
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wae denied by tlie orij^riiiul funilBinental principle tlint discovery gave 
exclusive title to those who made tt'." 

What is said in the above extract about the title by 
discovery wil] be dex'elopett later; for the pre-ient we will pass 
from the earliest to the latest practifc, as equally proving that 
in new coiintiLes the question of the origin of teiTitoiial 
sovereignty is raised, and must be answered on principle?* agreed 
on by the civilised .stjites whieh claim that sovereignty. Wh&n 
the African Conference of Berlin was laying down the conditions 
for the appropriation by the signatory powers of territory on 
the fuasts of that continent, Mr Kasson, the plenipotentiary of 
the United States, declared that "his government would gladly 
adhere to a more extended rule, to be based on r principle which 
should aim at the voluntary consent of the natives whose country 
IB taken possession of, in all cases where they had not ppovolced 
the aggression^'" The conference took no action on this invita- 
tion, ami in answer to another desire expi-essed by Mr Kasson — 
that since an occupation might be rendered effective by unjust 
acts nf I'iolcnce, it should be reserved for the respective sigTiatory 
powers to detennine the rondiHoiis of an occupation from the 
point of view of right aa well as of fact btfoi'e rec(J{:;iiifiing it as 
valid— it was merely recorded that, in the unanimous opinion 
of the conference, its Act '*did not limit the right which 
tlie powers poissesswl of causing the recognition of the 
occupations which niiglit be notitictl to theui to be preceded by 
such an examination as they might consider necessary^"" It can 
acaixely be doubted that in this the conference acted as biist 
suited th« iutei-est-* of the natives. >\'hether the ideas of i\ tribe 
permit soil occupied or claimed by them to be ceded, and by 
what tribal authorities the cession ought to be made if pernutted 
at allt are usually obscure questions. So also are the qucstiims 
whether a proposed ces^sion has been fully explained to the tribe 
and fair value given for it, and on which side lay the blame of 
agression in the conflicts there may have been between the 

' B Wheaton'fi Supreme Court llepi.rts (21 L'.S.), pp. ^~^, 574- 
* ProlocoL of 31 .Ijiiiiiai-y 188.1 : Parliamentary I'nptjr c. •l^Jfil, p. 20fl 
^ Sep the renia.rks iif H«T Buscli, the German Under-Sec rttaty df S 
for Foreigii Affairs, who wna presiding. Md. 
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world like modem Europe, in which the state of possession is 
always regulated hy treaty or hy the juridical effect of conquest. 
But we whall see later that there is i-oocii for it in new countnes, 
where it has often been questioned whether the abandonnieiit of 
a right never matured by effcetive occupation must not be 
conclusively presumed, and even whether the abandonment of 
etTcctive occupations, from wliich the states which have made them 
have afterwards practically withdrawn, must not be prcsiuned. 
The connection which we shall see that the question of title in 
new couiitrieH had with the theory of possession in Honian law 
makes it importtint to remark that in that law the intention to 
give up possession might be inferred from mere negligence'. 



Papal Grants : Titk hy JUm-overy. 

At the commencement of the gi-eat age of African and 
American diseovery the popes still claimed to be masters of the 
world by divine right, and especially of all islands by the forgtd 
donation of Conwtantine. By a bull of 145'i Nicholas V granted 
to King Alfonso V of Portugal the discoveries made and to be 
made on the west coast of Africa, and by one of 4 May 1493 
Alexander VI granted to Ferdinand and Isabella, and to their 
successors kings of Castile and Ijeon, all land further west than 
a lin^ drawn from north to south a hundred leagues west of the 
Azores of which no Christian power had taken possession before 
Christinas Uay 1499^ the lands to the east of that line to belong 
to Fortugal. By another bull of 25 September in the same year 
the pope, supereeding that arrangement, opened the entire field 

I Sa-vigny on .PongesHori, pp. 270-2 of the Eng'lieh translation. Not© 
however the teaching of Savigiiy that a physical relation to tlie ih'wg 
clainie^i to he posaess«!dj wliieh would not have Bufficcd to c§tabHslj that 
possefision of it hail been in fact aeiiuired, may he Buflicieiit for retihimg' a 
passesaiou m\ue acquireil, flince the toiiiinuaiiue of puase^gioii ilepciide on 
the constant power to reproduce the physical reUtJoii at will : ifi. p. 171. 
Thus the Portuguese title to the goutbem coaat of l>elagoa Ba.y, whinh 
waa within easy reaiih of the perniaiieut Portuffueae settlement on the 
Banie bay, was adjudged hy Marwlial iMacmaliou as arliitrator to have been 
kept alii'e liy 1 titer tnittent acta of sovereignty, iiotwithBtandiiig tliat the 
natives professed to be iadepetident and oeted as aiich at th-e time of tfa« 
British oct«patioii ill 1823 ; see Hallj § Hi, p. 122. 
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of oceanic enterprise to both nations, the Spaniards however to 
sail only westwai"d and not infringe the Afritan nionopol}' of the 
Portuguefie'. But in 1494 the sovereigns of Spnin and Fortngal, 
by the treaty of Toi'de$i]las, fixed thdr mutiml limit at a line 
drawn 370 leagues west of the Cape Verde Islands, and in 1506 
pope Julius II confirmed that treaty. It is siiptTHuoua to 
remark that as soon as Protestant states arose such papal grants 
could not be pleaded against them : even at the time when the 
grants were made Catholic powei-s were far from admitting as 
conclusive authority the power which they thought it best to 
tont-iliate for what it was worth. Ferdinaud and Isabella, in the 
petition to whieh the bull of May 14-93 wa^ a reKponse, put on 
record that learned juriweonsult^ were of opinion that no con- 
firmation of their rights was necessary, and that they addressed 
themseh'es to the pope only in oi-der to ^iva proof of tiieir 
deference and obedience to him*. Henry VII of England, in 
the letters patent which he granted to John Cabot and his sons 
on 5 May 1496, empowered his jjmntees to navigate the eastern, 
western and northern seay, and " to find, dirftover and search out 
4ll islands, countries, regions and provinces of gentilei and 
infidels, situate in any part of the world, which were unknown 
to all Clu^.-itians before these times." They were to set up tiie 
royal standard there and to hold their conquests as vassals and 
lieutenants of the king> who reserved to himself only the 
sovereignty and a fifth of the profit". Thu.'t he disregarded the 
b\ilh, though respecting the prior rights whith the Spaniards 
had acquii'fd in the southera seas by their own activity. 
Francis I acted with equal independence, elainiing under the 
name of New t'rance the coast from Florida to an indefinite 
distance northward ; and there was thux on all sides a refci-encc 
to some purely secular mode of the original acquisition of 
sovereignty in new countries* This was the title by discover!', 
which at first all agi-eed in Vaguely proclaiming, but about 
which, as soon as the development of events made it necessary 
to give it a precise form, differences arose with regard to the 



1 E. J. Payne, in the Cambridge Madeiti Bistarjj, va\. i, p. 2!t. 

' Nys, Lt£ Originef du Droit IiUernmtiona!, p, 371- 

3 Nya, u.B.j p. 368 ; quoting Ryiner's Foedera, vol. 5, part 4, p. iHI. 
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necessity of completing it by effective oc-cupation. Such as it 
was, the ideas of the age required it to be found in Soman law, 
by ivhicb, as being " written reason" and therefore of universal 
obligation, the princes between whom the disputes arose were 
bound as well as private individuals. And it had to be found 
espeeiallv in that part of Roman hiw which thti Roman jurists 
had described as the law of nature, because princts over whom 
there was no superior lived in a state of nature a* towards one 
another'. It will therefore be well to give in the first place an 
ac-count of the relevant Roman law, both as it was and as in the 
erroneous conception then prevalent it was thought to be, in 
urdci" that the reader mav understand the mpiital atmosphere in 
which the disputes about the relative iniportunre of discovery 
and effective occupation were carried on. 



The Roman Law of Ocaipaiion and Possession, 

The Roman law invoked was in the last analysis that which 
declared occ'iipation to be the natural mode of afCjuiring property 
in res mdlhiji, things in no one's ownership : qitod mdiius ext^ id 
ratlnrie naticrali txritpanti twiced'itnr*. This was neceswarilv a 
law on the acquisition of property and not un that of sovei^eignty ; 
the sovci-cignty of Home is a><SUtned in tlie Corp^a- Juris, as that 
of every state is a'^sunied in its own legislation. That however 
did not matter, for since it wai agreed that the heathen savages 
were of no account it followed that in the countries inhabited 
by them sovereignty and property were to be acc|aired by the 
Christian princes together, and the property to be enjoyed by 
Christian settlers would be carved by the grant of their sovereign 
out of that which belonged to him asi the firnt OcCUpant". A 
greater difficultv lay in this, that as the soil of the empire was 
already parcelled out among proprietors, including the state 
for those parcels of which it had the property as well as the 

' JiiJi eliinii il/ia par-fripl'im Hhnn JiutlimiiTii nfin cfvilalis fint liintiim />ed 
ti grnl'iif'i d iKiliirtp, ...En/o ft prineipihuv iM, effi e"! prhviliit eoriiJilicin a 
JitKlinwTio: Alberirus fleiiti]i« lif Jure BeMi, 3, 1, c. a ; Holland's edition, 
p. 16. 

^ GaiuB, ill Dig. 41. 1, J). 

' See the ([uo-latiou from Grotius od p, 8?. 
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sovereignty, the Roman lawyers scarcely thought of anything 
extept movables bs the Bubject of acquisition by otciipatioii ', 
and the ocTupation of a movable does not give ocfasitin for 
thost questions, which proved to be so thorny, relating to the 
goo^aphical extent to which the legal consei] uences of what is 
done at a particular point may reat;h. The gap thus left might 
however he Hlled by reference to the theory of puHseriftion, wbich, 
as a right distinct from that of property, was the 8ub|ect of 
careful protettioii by Roman Uw in tlie case of inmiovables as 
well ad in that of iti()vablGs. Ooeupation might be regarded as 
fl naturalbt pmsessio, on which the right of property followed 
becjiuse, in the case of what had he«Ti a ri's indUns until the 
first possessor set foot on it, there could be no better title than 
that of the first possessor to oppose to him. Indeed this had 
bec'Ti obscl'ved by the Romans tlieniMelves ; dam In in in rcritin ex 
■ JuituraJi jHJ.t.'icn.i-iotii; ca-pin-w X^-rtur, Jil'iiis nit''. And so it was 
practieally the Roman rulcw on possession, or what were believed 
to be such, that were held to govern tlie cane of di-scovGi'v. 

Xow thf theory of possession ivas tliat it retpiired Ijoth a 
bodily act and a mental attitude: apiactjmtr possessionem rorporc 
et animo, neqite jjcr ae rtimno ant per Ht curporc*. The necessary 
biHlily act was prehension ; such a seiaLire' as to {jive the mastery 
over the thing, including the power of retaining it, without 
which there would not be mastery: nmt viihtJir po.'isessionem 
mleptiis h qui ita Jiartufi cut ut earn retiiu're mm possit*. lliis, 
where tlie possession of an ininiovable is peaceably transferred to 
a purchaser or donee, does not always retjuire that he or his 
agent shall perambulate every part of it. If the intention of 
the parties refers to a known unit of moderate size, a& a farm or 
a house, and there is no obstacle to that intention being carried 
into effect nt ajiy moment by the purty I^-'t into po^isession, the 



' It id truethrtl a.mciii|!; tlie tl^iiiigs I'apahle nf oei;ujw.ti»Ti Pauliis meutimis 
ail islatid amin|i; in tlie s«a : Ui^. 41, 2, I. But thit^ k iin exception which 
proves tlie rule. 

^ 'Jims Faulus, in Dig:. *lj 2. 1- The reader will do well to note tlist 
thi« title iif the Dif^ert is liesirfe^l <fi^ lul/jiiiynudii iv/ njitiltfjiilx /jintneifiiiam , 
tlie previous title (41, 1) heiiig '/'^ inf([iiirenrltj rmuti iljiimuUi, 

' I'jHihiB, 111 Di^r. 41, i, 3. 

'' JnvdeuuEi, in Dig. 41, :;, '!■>. 

WB, 7 
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transfei- may take pkee at one point with effect as to the whole'. 
But if the unit, although known, is so lai^ that a physioal 
power of dealing wihh the whole onA ext-luding othei-s from it 
cannot be coiittiiiplHttd a.'i rcsitlting to the transferee IVoiii the 
act of induction, a^ if the intention is to transfer the possession 
of a great estat* but the indutliou takes place at only one of 
the farms composing it, then it wnS never held tithtr iu Ronmil 
or in feudal law that livery of seisin of that fanii could be livery 
of seisin of the whole estate*. Still less if ]>ossibleT whore a 
<lifitoverer eiitei-s on land regarded as a res nullius, a suppoiiitioii 
■which negatives the possibility that the unit on which he entei's 
can 1)C aseertained by a concert of intention between him and 
tlie previous pos-tesHur, would the Roman theory extend the 
pa^ses-sion acquirad bv him beyond the limit'' which he ean 
control fram the position which he actuaHy takes up. 

The mental attitude required by the Roman theory for the 
acfjuisition of po.s,session v/a^ the intention to possess. Applied 
by analogy to the acquisition of propei-ty by u«;upationt it is 
the intention of ownership, the lummi^ rem mbi habeiidi. On 
this however a misunderstandirifif existed in the age of the 
reiiais^an<'e and long afterwards, indeed until it was finally 
dispelled by Savigny^ It was thought that the mi'imiis included 

1 {^iiiod iiiitfiii iiiximiiH; nt eniimre f,t animo adquirere noa dehm-e potsun- 
jtfi/fteitt, iinn iitiifite iiu iii.w/tii'-nitut/i fnt lit 'jui finidiim j)nniridfrii mJit oiiineK 
gMrnn nrviiiuumtinkt, xed utipvit quaiitliltet partem tytm fundi hUruire, ilitni 
tiitiite el I'ogUntiime lijif iril uti totuih J'liiidiini iitii[-itn iiU ierniivujti wJit 
possidtre; Paulus, in Dig. 41, 2, T^. 

^ Savig[jy on FoMinxxinn, book 2, aectiou 31) ; pji. 17;3— i (if the Englisli 
ti'su^latiuli. 

^ Kavigrtiy held thnt the animus required for poaeeaBioii waa the inbeu.- 
ttoii of ouiiePBhip, fur which modern juriHts cnmniimly use the term 
iniirtriix doniini, t\i>% tbuiid in the ancient tests. Jheniipf held it to he 
only the intention of keepinfc the thing, hut Karlowa, makeii it tn \re the 
intention of poi^seasiiig, which he diiJtiiigiiishes frum the inteution iif 
liee[)iiip lij its induding- the will to ileiil witii the suhatiince of the thing, 
at least in cijrtain eventuaLities, and not merely tn use it withoat affecting 
its substance. Thus the later anthoriti&s, while distinguishing the eiidinu.* 
iiecesBary for posMssiou from that of ownership, whith must c-ertainly Im 
present in occujwtiori, ngree with Savigny in referring' the unimn" in all 
case» to the cmture uf the ri|;ht nr piKitioii intended tu be act|u.ircd, anil not 
to its extent in ttpnce. Tlje work of ISavigny, in dispelltii^ the cintiun thnt 
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the intention of tlie acquirer as dii-ected to a larger or smaller 
extent of space, so as to govern the operation of the poMscssion 
taken at a given point. This ivas not only without warrant 
fr-oin the texts ; it conHictetl with them with fegaixi both to 
occupation and the I'orporal element of p&ssesflioil. Considered 
with feyai^d to tht^ ruJes about possesdioTi, it net aside the 
necessity that the acquirer should liave the physical mastery of 
the thing to be possessed, or at least that such mastery should be 
capable of being toiitempJated as the iiumediate consequeJice 
of his acquisition. Considered with i^egai-d to the natural 
acquisition of property, it substituted for a real occupation a 
»yiulx>licftl octupation of a pi-ovint-e *>r of a eontineiit, cfttttetl 
at a certain point, and being in the iaat analysis nothing more as 
to all other points than an intention to oecnpy at some future 
time. 



Titles by Dixcovery and hy Effective Oci-upation. 

We are now in a pmttion to appreciate the title by discovery 
put forward at the openinf^ of the great age of discoveiy. First, 
it was not imagined that any title could be gained by a discovery 
made by siilijects without authority from their governments. 
ITie title, though for shortiiesii it might be spoken of as one by 
discovery, was always understood to be one hy discovery and 
■occupation, tuid oceiipation, with the consequent acquisition of 
■dominion, tould in the nature of things be only the act of 
A state. But if a private LacomniLisioned discoverer professed 
to acquire for his state, a ratiticAtion by it before another power 
Jiad stepped in would be in time'. These principles neca-iioned 
little or no difficulty in the fifteenth and sixteenth centuries, 
"when explorers, even though not belonging to the regular 
jiervice of their countriew, were usually furTiished with letters 

it could be of the latter clmructer, with t}ie rioiiaeiguenoe uf an nut having 
le^l etFect for an area with a view tii which it is sj-mhulirally perfomiwl 
at a jrtiiiit, 'lo«" tL«t seuid to have lietm uttai^ked by bis critita. 

'' P<i!*w»'«i'(«i('(fi iiiiifuirimit.i ft itiiiiwi ft iiir/iiii-f, inmiui fUiqitx niinlro, *■'' 
vei Hon/f'i 1.W nlieiio : Paulua, .Sf.niitnlinriivt lib. .5, tit. 2, 'JTie " 
that (immi nillkali-ii'w rrirol nihil ar rj iiumrliilo ati/uiparatar va 
ttiiiniiix mmti'r iMJck to tlia crir/iiiJi illinium. 
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patent or aoiiie other authority ud hoc. But the United. States 
in the Ortgon di^ipute with Great Bvitain rati counter to them 
in foimdinfT their claim on tho discovery of the aiouth of the 
Columbia Ki\'t!r bv a private adventurer. Captain Gray, 
tbllowetl by an e.stabliishuient which one of their ntizeiis, 
Mr Astor, made on that river, although up to the time when 
Astoria weui sold to the Britit-h Northwest Company their jjovern- 
inent had not adopted the discovery, and had returned no 
answer to the letter by which Mr Astor had ret[aer>ted it to 
authorise his proeeedings. The Bntish negotiators did not 
admit the claim, and the region was divided by the treaty of 
18+6- There is however no serious doubt about the jjriiu-iplcs. 
On the one hand a government will gain no title from the 
discoveries made even by its own expedition, sent out with no 
other avowed object than that of Hcientiflt; research'; and on 
the other hand the advance of Kuropean states in Africa is 
usually made at the present day by following, and so far as 
sovereigntv is concerned adopting, the establishnienb: made bv 
their subjects beyond their frontiers. 

Secondly, besides the requirement of state authority there 
was that of publicit}"^, '■* In newly discovered countriest" Lord 
Stowell said, "■where a title is meant to Ire established fur tlie 
first time, some act of possession is U:jual]y done and priiclaimed 
as a notification of the fact'-." Notification is here to be 
understood in the general sense of making known, and not in 
the special sense of an express communication to other powers 
in which it is used in the general act of the African Conference 



* 2 Hnltzeiidorff, |jp. 258-9 ; where the learned author says tliat "even 
the swii'liii^ of misMiDiinrit'B to oom'ert the natives, iiii whitih the Spunish 
ffivermnent fijuiideil hi tfie controversy ahnut the Caroline Islands, can 
iin longer hk toneidere-d as an adt of occup!itiflu, hecauHe it was the uhuriih 
that &eiit them." "The discoverer must either hi the (irst instance he 
fnrtiHed by the pnlilic authority and by a commission from the stfite of 
which he is a member, or his discovery must he -siibsequeiitly adojited 
by that state:" I'hLUimore, [irlfriiofmitii Lnvr, vol. 1, ^ 22". " /' eit 
tipcpjf/taire lue [ oi-f-iipfition riH tipii iii' iiiiiii e.l mvc rusKmtiment ffiin gmivpnie- 
rnerii...L'ix^eiipiilitm >riihrpn»f }/tir flex I'lrttt-uH.i'rji dnit rtfn Mmi'tiowi''/' fwy le 
goui.vmt^iiieiif uu profit ituqucl rile it rtt' nccompik: " F, de Martens, Frbnuh 
translation, vol. 1, p. 4lj:]. 

'' In TliB i'limn, h C. KottiriBon 115. 
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of Berlin. If the discovery was made in a spirit of occupation 
and by an authority foiiipetent foe that end, the facts would 
soon be known thix>ugh the feports of tht voyage which ran 
i-ound the world. If it was made by private and unauthorised 
marinei's, its adoption by their government would generally be 
accompanied hy sonic public act like the erection of a fort. 
But wliatever the incHJUj by which publicity was effetted, it was 
never thought that either discovery or appropriation could be 
kept scci^t and the hencHt of it retained. 

These two points being premised, which it would be unfair 
to suppose were not as,suraed even where di^overy aloue was 
mentioned, we tome to the points of divei-geiice. The Spaniai"ds 
— possibly only because they were the tirst comci-s in America — 
carried extremely far the claim to have occupied vast tracts of 
territory by ttie representatii'e offeet of acts done at eertaiti 
points'. N'o geographical conception seemed to them too 
large to be embmcetl as a unit by the animus of an occupant. 
Thus Venezuela, maintaining old Spanish pj-etensions in the 
arbiti'ation between her and England in 189S, put forward the 
whole of Guiana, bounded by the Orinoco, the Casiquiare, the 
Amaifoiis and the sea, Jis a tuiit to every part of which the effect 
of occupation at any point of it esteiuled. And tliiw exaggera- 
tion of the scope of the mental attitude entering into occupation 
at the expense of the corporal act led, naturally, to reducing tlie 
latter to a iiterely ceremonial one. To read a proclamation, 
plant a Hag, perhaps make some mark on a ititk, and sail away 
without building a fort or leaving any other embodiment of 
pqwcr, was repi-csented as taking possession. Such claims tlie 
English and other later comers on the scene could not and did not 
admit. It is tru« that behind the pretensions there lay a kernel 
of substance, but it was of a political and not a legal character. 
Where the king of Spain or any other sovereign built a fort or 
founded n settlement, the legal doetrine would inea^itn'e his right 
in .-ipace t)y tlie ai-ea which the foree existing there would eimble 
him to rule from it. Within that i-ange alone could bis occupa- 

' Tlie v\evr i» evi>reased hy Pufeii'lrtrff. tlmugli with miiru iiioderiktiod. 
Oo-ii[iiith nirnm noli, hn eays, takes plate petiiiiaii emu iiiUnlma: vuiluruvi 
iwiifim aUliibeiicli, na mnxtitutU CiimtilntK oel exude vul cum aiiqua latilu- 
dine: ■i, 41, a. 



tion be strictly called real or effective. Hut a fort or a settlement 
may not only be a seat of actual rule but a centre for the 
extension of that rule; and while the sovereign cannot 
fairly by delaying suth exteiitiioii extludt the rest of the world 
for an indefinite time, it would be an unfriendly act for another 
to step iji prematurely and cut oW his rea-^onablt hopes. Thur^, 
since sound politics cannot be ignored in international law, 
arose the doctrine that in new countries civilised states only 
gain conclusive title by effective occupation, but yet tliat a 
moderate time miuit be allowed for the extension of such occupa- 
tion over a reasonable area round the point at which it has 
been commenced. This is the doctrine of effective occupation, 
and has iL*ually been contrasted aw such with that of title by 
discovery. Moderate and reasoiiable are loose terms, as must be 
expecteit wbere politics mingle with law In the construction of 
a theory, but the theory has in its favour the great weight of 
authority, and is fully stated by Vattel, who says : 

"Thus navigators, being' nn vnyapes. of diacovery with commissiouB 
from their severeij^us and nieetiii((' witii islaiida -or other itesert cnQdiriea, 
Imve tnkeii posiiessioii of tliem in tlir names of tlipir nations ; and tliat title 
lias ^iierally been reepeutwl if it liiis been ^iloselj' followed hy a. rea.1 
jHjseepaioii'." 

The same view was stated by ^iieen Elizabeth, with as 
irnith fiilne&a as wa-s required by the occasion, in her reply to 
Mendom, Philip II's ambassador, who ooniplftined of the expe- 
dition of Drake, 

""Ah." slie said, ''she did not acknou-Wg^ the SpMiinnJa i« have any 
title hy dniiatioii nf the bislmp iif R&me, so shu knew nn right they liad 
to any p]iu*s (nthi^r than thoste they were in attuul posj^es-sioii of; fof that 
their having tiui'hed cilIv htre ami there npoii a i-oast, and fiveu names 
to a few rivers or capes, were sucJi L«Bigniifi™nt things hs emilri in no ways 
entitle tlietii to a propriety fiirthei' than in the parts vrhere they actuaJIy 
aettleiC ami cmitinned to inhabit^," 

Nor does the pot^itiott ultimately taken bv Spain herwelf 
appear to have been very different. In the declaration of 



" Droit d-es (Stinn, r,A, 1, ^ 207. 

^ C&Ditten's Anniit*, year 1S80. Translated as in Twins, Oregon Question, 
p. 161. 
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4th June 1790 signed by the Connt de Florida Blanca and sent, to 
all the courts of Europe during the Nootka Sound controversy, 
the king of Spftln Umited his claim in tht Pacific to "the 
continent, islands and weaK which belong to His Majesty, so far 
as difit'overies have been made and aecui-ed to him by treaties 
and immemorial possesision, and uniformly acquiesced in, not- 
withntandinj;; some infi-ingeriients by individuals who have been 
punished upon knowledge of their offences'." 

It will be- iiotict'd that in stnting the doctrine of effective 
occupation we have described it as being the only means of 
gaining a conclusive title. It was intended by this to leave 
open the question whether any steps taken short of effective 
oecupation confer only an inchoate title, to be completed by 
effeetive occupation within a reasonable time, or may eonfer a 
full title, to be tost bj' presumptive abandonment if effective 
occupation does not follow within a i-easonable time. The latter 
mode of statement has been the most usual on the continent, 
and falls in both with the old notion that title could he acijuired 
by an intention directed to an aita, and with the habit of 
a-iSuming abandonment, real or preMumptive, as the ground for 
any (uhiii-ssion of pr(?scriptiort in international law-". Hence 
writers who seem to admit the title by discovery in the ancient 
Spanish sense must not be reckoned as practically hostile to the 
doctrine of effective occupation, until it is seen whether they do 
not reach its goal through the theory of abandonment. The 
other mode of statement, witli the term " inchoate title^' which 
is necessarily connected with it, lias been much u^cd by English 
writers, and agrees best both with Roman law as now under- 
stood, and with the discouragement of stale claims in the interest 
of peace which is the substantial I'eason for the admission in 
internationid law of some equivalent to the prescription of 
national laws". 



1 Twiss, (trtyoii (^njwfwn, pp. 1011, 1(W. Tha trecty njeant wus that 
of rtrerlit, tlie temi.i iif whidi were t<i" general tn su|ipnrt tlie iiarticular 
SnaiiiBii «]aim tn Norttkn I^ouiid, am! the exact meaning of the declaration 
miKht be open to di^cungioa if it vas worth wlile. 

^ f>oe above, y. 'J'i. 

' Perhaps pi-esi-riptiori in international law, whettier grounded un 
cunetrurtive abandonnient or ottierwise, was never more hroadly denied. 
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Modern Vu-ws: ArU. 34 and 35 qf Berlin. 

The peopEeij of European blood made during the nineteenth 
centiuy, and espefinlly dufing tht second half of it» an advance 
in their knowledge of'.the frlobe conipm-able to that which they 
made during the Hfteenth and sixteenth centuries, but the earlier 
period was the tige of discovery, the later that of exploration. 



nr the dental accompanied by a more ri^iirnus specific applicati^jn, than 
by the Dciited States of America during their diKputes with Spain ;is to 
the liiuimiiiry hfrtweeii ],i)uiwijn)j» mitl Mu\iw> lui the tt>afit uf ih« Unlf, 
and with Ktip^land as to their north western bnundnry. 'ITieir negtrtiatoi-a — 
Piiickiiey HJid Monroe nu. 'Zfl Ajiril !11I}-S atiii J. (J. Adams nil 1 2 MarL'h 
li(20 — laid diiwii three principles, the first and aectind iif which embodied 
the doctriiLes uf watershed and middle distance, and the third ^as thus 
expressed: "That wheu^rer atiy Eurnp^a.)! )iati>iii l)aa tlius a-cquir^d b 
rig'ht to any portiini of territory on that [the AiiieriL'an] eontiTieut, that right 
call never tio liiininislicrf i>r atlectcii hy illiv other power, by virtue of 
purclias*;s made, by graiib^, or coiiqucHts of the nativew witliin the liniLta 
desfHlied." 'llje ease on the Golf was this. \a Sidle, sent out by the 
freiieh g'nveriim e nt to make n pei'niaiieiit settlement, built a frirt \i\ l(!ti6 
ill a hay called by him that of St Louis, now kniiwii as the bay either of 
Eapiritd Santo or of Matjigwrda: it is not certaoi whieli, and it iw im- 
material, they are ao near one another, 1'he Itidiaii^ massitTed tlie 
^arriaan in ISSl), and the French made no attempt to recover the spoL 
]]i Ifiin the Spjtiiiui'd* fnmidtri a Kettltmerit in Esjiititri Bay, and frimi 
that point eastward to Xhv delta of the Mississippi there «-as on the coaat 
ii« settlemeat of tith^r iiatiinij and in the interior the most advanced 
Spanish and Frenuh luiKti*- were respectively ftt AiiMo and Natdiib.'dies, 
nearer to the Mi.asissijipi than to Espiritn Hay, until WjiHin got pivssessitin 
of Luuisiana iii 17^''!'. under tlie ccfiaion which France hud agreed to make 
in litiiJ. After tertahi int'Crnicdiiite transactions L<niifii;iiia was transferred 
to the Liiuted States in 18t);s, and they then claimed that France bud never 
loat the aovereigiity of the spot where La F^allc hoit liuilt his pii^t ; that 
that fort gave to France iha eiU'St aa far west an the Rio lirande, being the 
middle distance to tbf- tbcji nearent Spanish settlement i.'[ithat>*idi; ; that the 
ftubHcijueiit Spanish Tiet tl erne j its, nhich l.y mO;i refilled in a compact line 
to Kspiritii Bay, were iiulawfn] enfrimchm^iits ; aiLd that the Itio Grande 
was tliereforc the true boundary between the t'nited States and Spain. 
But the treaty of ]BI!I bet«"eeii the two powers tixed their imondary at tlie 
river KAbiiie, nearly M'lief^ tiie liti« betweeii the French and Spanish posts 
had beeit l>efore ITlil*. l5€e 'I'^-iss's Uregaii. <liui«(i<in exainiited. 
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Coast lines were sighted and mapped in the one, the iiiteriora 
of continents have been kid bui-c in the other. The foniier 
procesH detects the unknown, the latter brings the vague into 
clearness. The processes difltr in their eftl'ots bearing on inter- 
national law. The mouth of n river is a point to bu fortified, 
and geographital ednceptions cluster i-utuid it; the route of a 
traveller leaves no more mark than the tnick of a ship, and one 
cattle or sheep farm \^ very like another as the pos.'iible centre 
of a district- Hence exploration lends itself Jess Easily than 
discovery to those legal ideas wliieh coiniected sovereignty with 
oeenpation in the Roman or what was believed to be the Komiin 
sense. On the other hand, as the settler is not long in following 
the explorer even if lie its not himself the explorer, exploration 
is in closer contact with the political idea.'i which ai'ise on the 
presence of white men in the midst of native tribes. That 
civilised states should as,siime sovei'eigntv over new but not 
uninhabited countries, on a system which they arrange among 
themselves without reference to the natives, can onlv be justified 
by the necessity of a govcnnncnt where white;, and natives meet, 
and bv the inability of the latter to supply a government 
adeciuate to the white men's needs or to their own protection, 
Accordingly the luoderti tendency of thought is tu place the 
original ati|uisition of title to wovci-eignty squarely on thiw Ijasis, 
aikd so to furnish the doctrine of effective occupation with a now 
and solid support, " No state," says Holtzendorfl', " can appi-o- 
priate nioi"e teiTitory through an act of occupation than it can 
regiilarlv govern in time of peace with its effective means on 
the lipot'." 

The ruleaM'hich the Afrit*an Confel'etli.'e of Berlin laid down 
in Articles 3-i and 95 of its Genera! Act, though limited in 
their expression to the acquisition of tciTstory on the coast of 
Africa, embody the shape which the law as to the original 
acr|uisition of title has taken under the influence of these views. 
Few doubt that their principles are applicable generally, and 
indeed Sir Edward Malet, the British representative, expressed 
at the conference the desii-e that they should be declai-ed for the 
whole of the Afncan continent, but it was thought more cou- 

' ITiiJiflti'teh dr.>t Vr>[k«rrtxhta, vol. 2, p. 265. 
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venieot on that occasion to declare them only for the limits 
mentioned. Tliey are as follows : 

"Art. :!4. Any power which tentflfoHh takes piMsessicin of a tratt 
of land mi tlie coasts of thu Afrteaii cnntiiietit outside of its prsKeiit 
passe»B!nn»j fir whiuh being liitlisrtri witliout kik^Ii |hii^:iesAiniLS lihatl ai'ijitire 
thetn, a.'i well as a power wliich assumes a |>Totect4irate tliore, sliall 
accompany tlie rewfteL'.tive act mth a iintificaliou thereuf addressed to the 
other sigtLftttiry jkowers- of the prc<^i)i b^^, iii nrdor tn suable them if need 
be to make gmid any claims of their own. 

"- Art. 3-5 . The Bi^iato ry powers iif th e preseat act recognise the nhligo,- 
tioQ to iiiRure the e^stabliethment of authority ill the regions occupied by 
them oil tlie i^nastii of the Afrii'aii cnntiiieHt, suffideiit tn prnteirt existing 
ri^}itd aiiiij fisi tht Wise tnay be, freedfim of trada and of transit under the 
cutiilitiotiji; agreed upon.'" 

The first of these artirfes pefers, among other protedx»rfttes, 
to the colonial ones whifti have been mentioned above' and will 
be treated more fully in the next chapter. PostpoiiiTig their 
consideration, we observe that the articLe substitutes an express 
notification for the less precise requirement of puhlintv to 
whif^h we have ween that new acijuit^itiwiis were always riiibjtct. 
And by declariitg that the object is to eiiable attvei-sc claims 
to be made good it does more, for uiUess the area over whioh the 
new claim extends is in some degi-ee specified it CAnnot he known 
what other claimsj are adverse to it. Aeeoitliitgly theeonimission 
at Berlin which reported on the draft articles which, as amended, 
became Arts. 34 and 35, although it did not accept Sir Kdward 
Malefs proposal that the notification should always contain an 
approximate determination of the limits of the ten'itory oct^upied 
or protected, yet placed on i^ecord that " it remained understood 
that the notification was inseparable from a certain determina- 
tion of limits, and that the powers interested could always 
demand such supplementary information as might appear to 
them indispensable for the protection of their riglits and in- 
terests'."" Thus the difficult ^ographical questions about the 
extent to be attributed to an Occupation ftl'e swept awny a.-? to 
boundaries on the eoast and much i-educed in impoi-tance as to 
inland regions, where however, since landmarks are le.is easy 

1 p. a-i. 

* AuneK 1 to Protocol im. 8. 
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to find, aonie difficulty may still o<;t'asionallv remain oven 
where tlie occupation of the interior depends on that of the 
cwasit. 

'Hie stcond of the above arlicleM retjuiits ttie establishment 
of an authority which may proteL-t the native with whom 
contact has bet-onte inevitable, ami uiuler wliifh the civil rights 
essential to European oi' American hfe may be enjoytid in 
tranquillitv- The "existing rights" mentioned cannot include 
less than this. Because a native tribe is unable to supply a 
^ovGrninent suited to white men, and thercfoi-e camiot be 
tretlited with sovereignty, it dues not follow that it is not to 
be credited with rightpi of & simpler kind. Property is within 
the range of native iiitelligeiKe, and at the moment when white 
sovereignty is atquired property niay be held by natives or by 
ii'liites to whom thuy have transferred it with full knowleilge 
of what tliey were doing, or whites may have ac<]uii"ed it in 
uuiiihahitetl places by enterprise and industry of the fruits of 
which it would be an oiili-age for any {;overtnneut established 
later to deprive them. AH siich right-s would be "existing''' 
within the meaning of Art. 35, and the area which they COvei^ 
ivoetld have to l)e exekkled from that in which, using the 
expi-es*;ion of Grotius\ sovereigntv and property are acquired 
at one blow. The requirement that the authority to be astab- 
lisheil shall be " sufficient to protect, a.s the case may be, freedom 
of trade and of transit under the conditions agreed upon,'^ refei's 
to the special stipulations made by the conference for the Congo 
Ba<^in, but appears to be sufficient to include any further stipula- 
tions to whieh a given power may Imve conssented in any case. 
The nature of the functions to be perfonned in this respect 
is an additional indication that nothing less than a regular 
government was contemplated as the contribution to !» made 



■■ For tJrotiiis, nee above, p. 87. Tfie first draft of Art, 35 meiiiiiiiied 
private ac(]uired rights, nn which tlm wimmisskiii ohserv«i : ifitflii fonl lev 
4roilM tifijtih ftu'ii J\mt faire reffierl^f ' JjH famitc a propaiti- dv pUtrvr k mi>i 
"^priwe' eiilrt iivk lennm. fj'aprfu mm interprrtiilioii, il ti'agil tie rtroitu civi/*, 
fl 4-eu.r-i'i d^ih'vnt .'(jv m inv^fir/ii-x I'l qiie/ijitg i-pr>^tie iju'Ut nietit ^li? ueiiiiU, 
riivtit rimmu' tiprt.ii Cnceufmtiiin. !i<i f.oninmjdan. m iipiiroiamut le ivrnmtm- 
taire, ii'a piu evtiniit^rK I'lnh-ivitlnthw voninm ivtiixjirhiiih/e jitriir dKter^niner la 
sens dc In liitpdnidon. Annex 1 to I'rototol no, 8. 
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by a state to the general intei-est, in return for the pennission 
to appropriate dominion to itself. 

8uch being tht obligations attaching to occupation, the 
sufficiency of the occupation must be measured by their fulfil- 
ment. If a state claiming Shoverei^ty by oetupation should 
fail to establi-th the iicoessarv authority, no other state win be 
bound to overlook the injury which may be thci-eby iraused to 
its own subjects being in the country or afterwards entering it, 
or the inhninmiity tu the natives which must inevitably result. 
But exploration commonly begins through pi-ivate enterprise, 
sooner or later recognised and supported b^' the Jftate to which 
the adventurers belong, so that the d<;velopmtni of public 
authority in the occupied re^on can only be gradual, and there 
will usually be an interval during which the fulfilment of the 
conditions for the acijuisition of sovereignty will be more or less 
in suspense^ In short, the doctrine of effective occupation 
cannot be presented in any form without raining the question 
which ive^ in comnioii with most English writei-s, think is best 
ftUSWei-ed by the doctrine of inchoate title. The ripeninf? of 
an inchoate title into a complete one, in other wordii the more 
or less gradual steps to be taken in folfilnienl of the obligation 
measured bv Art. 35 of Berlin, will always call for wise dis- 
cretion. As we have said elsewhere, "we should certainly be 
going too far if we said that Hutlinrity must always be present 
when its action is required. Even in old countries the means 
of restoring order and punishing its breach are by no means 
Always ready on the spot where a crime has been Comnlittwl or 
a light has been violated, and the rights coiifcrretl by Ein 
inchoate title would be reduced to very sraaE proportions if 
other states were allowed to enter the region and set up their 



^ Baron LamTiennoiit siaid at Berlin tliat !'orriiptilio3t iie rtntmit Hre 
'I'l'ni nlfi\t fffKrli'v rltl >iiiimi-»l iiirnn: de III pi-im: iii> j/oixi-nairni : elle lie le ilevietrdrii 
qiif ptti.s- tiiril, jiiir I' iininiijilinKemevi dp ronditmiix qui iiiifiii'iunit inic. iilte lie 
eonfhiititi- el 'In iwrmmimiee. On Jic jieut dfnir rim rvrmntittSri' w miili-altr li 
tY-i fgiird au [oiih/ii'iiii de In jiulijivnlimi. Atuurdiiigly tlie i;iiniiTii(*iiuii struivk 
out from till? draft uf Art. M wiinis ii-hiuh w«ul(l liavp made it tlie i)l)jei!t 
of the iirttili cation that tite siguatorv pou'tra alicmld be eiiablad fitlit)- /d 
iTcogKi/fc- (he occuputiou an i^eelivtt or to rtLuke guad any cl&inia of their 
own, li. 



own sovtreigtity at every point where their tradei"s may have 
suffered a momentary iiijui-y'. Common sense poinf out that 
iiiui-h must depeixl on the natiin; and rapidity of the wtreani 
of eiiiiyi-atioT] oi^ of cnterpnse which is directed to the region. 
The crowds which flock to new gold-diggings must be speerlilv 
pro^'tded with a gtiveniiutnt if it iis wislicd to maintain the 
pretension to the sovereignty of the country. Pa:itoraI settle- 
ments Scattered over a vast area may be foUowed more slowly 
hy ft regulAT adiniiiistriition. What iti above all iiecessnry both, 
for the theoi'ist and the statesman is to bear well i]i mind that 
BO title ean pi-evail against the substantia] non-falfilnieiit of the 
dnties attached to it, not even if the notification rtipdred by 
the ConfeiTiice of Berlin has been ntatle and has not met with 
any objection from the powers which have received it''.'' Dr 
Geffersen said in 1888: 

" It is a very doubtful (luestiuii ivhetLer tltfi Cotiga State call rightfully 
rlaim the sovereigiitv over a territory of mure tlmii 2,0fX),n0(l aiuatB 
kilometrfcS U'itli 4n,IXMI,<MWI ill>i;ll(itaiiU, esteuditlff in part avev reginna 
entirely niiexploreil miil certainly imt yet reduced iut*) pMSsessioji, even 
though itfi right to thiine limits hits heeu auk now I edged by other Btates. 
Tliese reg-intiB will tmly becimie the territory of the Coitgu K-tate in pro- 
portion as they are ()ccupied by it'." 

Thie seem.'i to us to have been a sound opinion. 



It ia worth while noting the following testimonies rendered 
to the necessity of eft'etjtive octupation by iiiipin"tai>t writei"s not 
later than the middle of the nineteenth eenturv, 



' liiiiix (fi'K foulrefy occj(;»f"M piirlhii iti'jjiiin }>eii ei mm'nti Itiiiitiniieji, In 

conjtirvr, JJen IroitfiH^it qui ne lemitut ptix reprimcK hut I'hfiirr, aiilorite- 
ramit-tU de» fieri* a mettm ten Jroitu ile Cnpttijmvl ptt rjuexlion ? L'jie garaniifi 
KnffuiiHle rcMiflt duntt rafiliffaiian. de /rirre retrjn-rtrr h« droits aequh, rjii! coni- 
preniiciil Ifi jwriouiifx ft ii:x cliiixe*. Baron Lanibemioiit, ib. 

' I'ltiijrifrx on (hi; Pi^in'ipJiv of hiie.i-nalionul L/iw, p. IH-H, 

' Heffter's Hvropiliiirfieii Vnikerri'fhf der fjegenrctirt, 8th ed. by Geffcken, 
p. 165). 
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GrotiTi'^t ^' Quin et ipsa naturaJis r&tio, tA. legum iliaerta verba ^ 
eriiditioruin iiiterpretatin, ntaiilfeste usteudit ad titulum dorniiii iiariiiidLini 
earn domum )^utfi4.'ere iiiveiitioniim (|uiii! c\im poflsessioue eonjtiiicitu est, ul>i 
sciiLcet res mfibiles apprehend uiiiur nut intmnbilea terniinis atque <;ustndif> 
><epiuiitur, quud in hac specie dici niillu mudu potest, nam praasidia. illic: 
Liisitaiii Fiiillii liabijnt,'' Mare LibHriiiii , c. 2. 

BvNKERSHOEK.. " Ultra deteiitjtjiiem I'urpomlem rtomiriium iioii extendi 

iiiai ex cotiveiitiiiiiti .^'ilam Ic^^m <:intati!^ d<)m)iiia renim defendere 

etiani sine possBBsione L"i>rporali.'' Jir. lloiniiiio jW«n>, c. 1, cotupeclun. 
Tills view having been Jittatked by lliomasiuA and others, he ftx.pliin« 
in his Ojfcrti Hitinfit that " praeter aiiimum pHifiseHsitinem desider«, sed 
([ualenicunqoe, (juae pn>liBt me net t'urpore de^iisse poBflidere." 

VaTTBIb SC'B tlie ijuotatioii oil p, l'!2, above. 

GiJNTnER. " L'm das eigenthum dergleichen lander, ts sei auf welche 
urt &s M'ltllti, 'z\: ti'lu.n|);«»; i.tt es tiidit hiu lan^liith sie entdei^kt zu. h.iben 
iider lih»^ die ab^ii'hi der bemachtiguiig nil di;ii tng xu legen. ^is niiis!]^!) 
aiif yorenvjihiite weise im hesity, geuommen werdeu." VtHkerrveAC tM 
Frivieic^tiUli , 17^12, V. 2, p. 11. 

KlBbkh. " LV]ccu]»ati(iii d'uue partie iiihahite'e et sans maitm du 
jjltiln- do la h^TTe lie peut diinu Httftildre que suf Iftft temtoifee doitt la. 
prise de possessiim etftiiive, duns I'iiitentioii de a'attribiier !a propriete, 
est ««ustaiitB. " Oroil dm Germ modemim de C Europe, 181S, § 126. 

U'nuATCiN. '''Ilie exi;lusive rig^ht of every independent state to ita 
ttri'ltory and other pro[)erty is founded upnn tin? title iii-iginally anjuired 
by ocuupacmy, rin]t|ueat or ceasion, and subseiiueiitly confirmed hy the 
pres^uniptiim ariKiniy^ from the lapse uf time, or by treaties and other 
compaL'ts uith foreign states. " Ekiufiits o/' Intent iitiariiil Law, I83fi, § 101. 
In § Hi.j Wlieaton wintraate the title derived in Europe frnm eo]ii|Ucst and 
confirmed liy long posseasion and international coTiipacts, u'ith the cla,ini 
derived in Anieritia from discovei^, cmnjuest or eolnniaation, and ainee 
contirroad by compact. Evidently he did nut put discovery alotie aa higli 
as a. title. 

Orti>u.n, Eugene. "One princ dfl piwaessiijH miminalc, un sigriie on 
utt iadice qitelcoiujue de sonveminutt?, ne sultis(?nt pus,.,. IE timt joiitdre 
a rintentiriu...une possession effective, c'cat-ii-dire i|u'il fniit avoir !e jwys 
a set dUpositimi et y avoir fait deutravanx qui cnnRtituent un etabl !>;>!« mont. " 
ZW JUoj/eim d'uci/uMr le Domaine International, 1851, § 73- 



The present state of opinion on the subject might be proved 
from numerous writers of recognised value, but may be summed 
up liy quoting tlic dctlal'atiuii adopted l)_v tht Inrititute of 
International Law a.t Lfiusa.nne in ItJSK. 
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Projetde Declaration Intertiatimutk. Ttluthv aiiji Oixu.pntioua de Territmre). 
Art. 1. L'occupiitiou A'uji territnire a litre de siiiiverainete iie puurra etre 
recimime comriii; effective que ai elle rcuiiit lew uixiditiiiiiB suivmites. 

l". La prise de piiBsessioii d'uii territnire eiif'erine daiie certaiiies 
limitea^ faite au rioin Au gouv^^Tiiemeiit ; 

2". Ivi nntUitatiflii iiffii^ifllo rl-e la prise de piiBseBsioii. 

Lfl. prise d-e possession s'uei'omjiHt par rutablisaement il'un pnuvoir loiyil 
Tesfxjnsabli*, pourvu Av tnoyens suffisaiits pour mainteiiir roriire et pour 
assurer resercice regnUer de sou aiitorlte dans les liniitea du territnire 
oOL'ujte. C«a muyeiis pourroiit etre eiiipniiites q dus iEiatitutinrij: existaiiteB 
dmis l« [laye riccupe. 

I.,a. Lioti filiation tie la prise de possession xe fuit suit par la pabUcatioii 
diUur! la furme i^iii (l»ii!> chaijue litilt (t^t eil iDdfij^e puur la iiotitig^tiiin 
dsH attea oliii-ielles, suit |>ar la voie diplomatitiuo. Ellu limitiwiilra la 
detWMiifiatioti iippriijjiiiiative den liniites du territnire flccupt-. Awmairfi 
ilf. I'liuitit.ut tk Oriiil Jutcrnatiimalj v. 10, p. 201 ; Taliieatf ih-'iierai dn fJ. da 
IK L, p. 145. 



Sxbsldtary arffiimentu of 'I'ltlc: ]y'fticr.-(Iif(l, Middle Distance^ 
Back CoHidrtf, Political (^unsldcrcitioitn. 

We come now to n class of considerations octupjing^ a 
proinintnt plaec among those appealed to \\\ the histoncAl 
controversies about the title to territory in new countries, the 
connwtion of which with those we have wlready 'itudiecl must 
lie explained genericAlly bcfure we enter on any of them in 
particular. When diat-overy and occupation at a point were 
claitiicd to give a title to a large ai'ea for which such oci^upation 
was supposed to have s. repit?sentntive effect, it was an obvious 
idea, to a'^o geof^rapliical arguments in support of the rcpre- 
aentative character asserted, alignments tending to show that the 
area claimed wa.s a natural unit of which posscjwioii uiifrlit be 
acquired at a point, just as the purchaser of an estate Tnay receive 
liverv of seisin at the entrance to it. Again^whenan inchoate title 
wa-s claimed to an area larger tlian that of the actual occupation, 
it wafi an obvious idea to fortify that title, political in its 
Hubstanee, by political Hi'^uments tending to show that the area 
claimed was that which for the purposes of government would 
properly or iiuwt conveniently be connected with the occupied 
part. Under the Berlin principles there will be little room for 
argumenlfi of either kind, because the hmits of the intended 
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acquisition will have been notified with some degree of precision 
and diriLaissed at oiu-e if thought exorbitant, nor on the general 
modem principle will any lu-gunieiits prevail against a failure to 
establish a suflii'ient authority by the time that it is re(]uired. 
Not niufh is thcrtfori' likely to be heard in future of the elass of 
con.'iidei"atlons rcfen"ed to, biit they must he noticed for their 
historical interest, and because their usefulness is not even now 
absolutely excludeil. Titles must be jud^d by the state of 
inteniatinnftl law at the tiiiie vheii, if at all, they arose^; and 
again, a notified limit to ivhich no objection was made may be 
shown by later surveys to bs so badiy described a^f to be in- 
eap«ble of identification on the spot, while the coloniyation of 
different states may be advancing towards it from i-espective 
sides. 

Among the geogi'aphicjd arguinents the two which have 
played the greatest part in history are those of watei'shed and 
niicidle difitancc. They weit; laid down as follows by the 
negotiators of the United States in the disputes bet^'een that 
power on the one hand and first Spain and afterwards Great 
Britain on the other hand, during the first half of the nineteenth 
century. 

"That whenever any Enropeaii iiHtioii takes fossesB-ioii of any extent 
of iXA coast, that poeseaeion U niider«tood as frttendiii^ into the interior 



' Tliiii priiiciple, nbnut whiuh thfere i;aii he no dispute, wbb iiiVolied by 
Vctieziielii 111 the nrHtratioii with Oreat Britain about the Guiana lioiiinliwy. 
It IK wurtlL whiltf tn jiotioe that in the easefl of the Cupp. linrn Pijjeoit and 
three other vejiwels, belimniits t" United States fitiiiejifl and molested by 
Russian ships of war (ui the charge iif s^nling in llussiaii waters, M. As§er, 
arl)itra.toi', hy his BeiitflnceB in all the eases dated ^1] November 11J02, after 
reciting tliat accrirdinp to the declaratious exdianjjed between tbe two 
(rnvBPnmeiits lia was to dfi'ide hy the general priiiMples of tlie law of natiouB 
and the Ppirit of tlie iiiterjHitional ap^reeipeiitii appUcalil* t" the matter, 
jiroteeils thus ; qii'mmil)' U a f W rt^-onrm ifve cet/e ttipit/'i/ioTi n'aiira aunint 
fori-f: r-^tmiH-tiii' , el /jfif t'uvMtm nppl^iin-a ni'-r etiK en Utigit leM prbtt^peif ilu 
droit det geiijt el kn Imilf/i ivte^iimlionuiij: qui rtainut ere vigiieur e( otitigiilnireK 
pour le)f parlrim it>ip!iqui¥n rinnx tv Utige, vii mninejit oi'i fii xtmii' ilsx nuvire» n 
fill lif.u. liwm de D. 1. ft tie L. ('., 2^ serie, torn* n, pp. 7(J, 80, SC, 03. T!)ere 
was nn tjueBtion in the.<i« casas of any ehaii^ in a rule of international law, 
but ill one of them it was neeestsarv tn esirlnde a treaty m iiiapplieable by 
its (later iti., p. fiS). 
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fcOUtitry to the soured af the rivers emptying w-ithiii tLai coastj to all tteir 
brancties ajid the <;ouiitTj' they tflver, and to give it a. rigTit in esdosioTi of 
ail other iia.tioiis to the same. 

"That whenever a European nation makes a discovery aud takes 
possession of any portion of that continent, mid another arter«'anis do&^ 
the same at *ome distatu* fi-fiirt it, wliet* the boundary between them is 
not determitied hy tlie priiidple abovo mentioned the middle diataiice 
liec'uniBa such of course'.*' 

The first of theae principles would lead to the conclusion 
that France, while she held Canada, and Louisiana, was entitled 
to all the basins of the St Lawrence and Mississippi, the mouth* 
of which rivers she had dis<ioveped and taken into her possession, 
except indtied sui^h poi-tions of those basins as were eompiTsed 
within the settled ai-ea of the English colonies or were well 
understood to belong to the Spanish viwro^yalty of Mexico. 
Unt during the negotiations with llngland in 18fi] France 
I'epudiatcd any .'^ueh claim, and propound that the Indiana 
"betweeii Oinada and Louisiana, as also between Virginia and 
Louisiana, should be considered as neutral nations, independent 
of the sovereignty of the two cjowns, and serve as a liarrier 
between them'," The United States however, when they had 
pujThased from France the right which she had in Ijoui^iiana hy 
di.scovery or othenvise, contended against Spain, which was still 
in contact with the MiEsisaippi basin fitlui the side of MexicOj 
that "by the discovery and possession of the Mississippi in it& 
whole length and the coast adjoining it, the United States are 
entitled to the whole country dependent on that river, the waters 
which empty into it and their several branches, witliin the limits 
on that coast"." And, later, they claimed against Great Britain 
on the same principle the whole basin of the Columbia or 
Oregon river, to the mouth of which they abserted a ri^ht on 
the grounds which we have seen above*. Hei-e the i inpot^sible 
miignitude of the pretensions to which the doctnjie ofwaterfihai 
would lead was illustrated by the fact that British posts had 
been established on the head watei-s of that great river, by 

1 These wera the hrat a.ud second of the three principles moutioued in 
the nuto on [I-. 104, abrtve. 

^ Twiss, T!ie Oregon t^ejttioa t^jmmined, p. ;W>7. 

' TwiBSj i|uotiug .Mesiiieure l'incl;uey and iMonroe ; it>., p. 248. 

* P. lUO. 

WE. 
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adventui-era croi>sinfc the mountains from the side of the Atlantic 
through British teiTitory^ and therefore not (chargeable with 
having taken unfair advantage of any discoveries at itt^ mouth. 
This claim was settled by a coiiiproiiiisc in the Oregon treaty 
of 1846; and such has been the usual fate of watershed, claims, 
but the principle of middle distance, where the points between 
lyhith it isi to be nieftsured are not vei-y fai' apfiit, has been more 
fruitful of results. 

A third claim of a geogTaphicsl nature is that to the back 
country (hhdi'rtaiid in German) to an indefinite ostent behind 
a coast of which possession has been taken. In the charters 
gianted by the Eiighsh or British ci-own to many of the colonies 
which afterwards became the United States, their limits were 
defined as stretching westwai-d from dpfinite pai-ts of the Atlantic 
coast to the Pacific, but this must be taken as intended to 
operate between the colonies and the crown and between, ad- 
joining colonies ; no pretension of so far-reaching an extent was 
advanced by Gi'eat Britain against foreign states. Within more 
moderate limits the claim to bjwk toutitry is political as well &s 
geographical, since it wiU usually be froii\ the coai^t at the back 
of \i'hich it lies that that region can mast easily be reached, and 
the state which has established, its government on the coast will 
be acting within its right if it hindci-s another state from using 
its territoiy as one of transit for the purpose of setting up a 
possession adverse to it in the interior, and indeed a state which 
attempted to do so would be playing an unfriendly pjirt. The 
coast state might regEU'd itself as enjoying a sphere of interest 
bevond the range of its effective occupation. But it is often 
possible to reach an interior otherwise than from the nearest 
coast, and where this is so it can only be witliiu moderate limits 
of space, and for a moderate duration of time proportioned to 
the urgency of the need of protection for trade and settlement 
in the interior, that a .sphere of interest radiating from the 
nearest coast will pi-operly command international respect. Thus 
considered, the claim to back country has an affinity with that 
by continuity or tontiguity, which wa'i put forward by the 
United States in their controversies above referred to about 
their western and north-western boundaries. " It will not be 
denied," Mr Gallatin wrote, *' that the extent of coutiguous 
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ten'itory to which iin atitual settlement gives n prior right must 
depend in a considerable degree on the magnitude and population 
of that settlement, and on the facility with which the vacant 
adjoining land may within a short time be occapicd, settled and 
cultivated by such population, as compared with the probability 
of its being thus occupied and settled from Another quarter*." 
Our observation on that argiiment would be that it lays too 
much stress on an always uncertain future, tending aa it does to 
keep ai-eas open indefinitely for appropriation, while the true 
sti-ess lies on the presence in the areas of effective authority 
when re(juired. Indeed the claim by contiguity so explained is 
too nearly etjuivflJent to the "niaaifeat destiny"" invoked by 
popular rhetoricians. 

Purely political arguments fell under the consideration of 
the Baron de Lanibermont, in his award of 17 August 1889, 
between the British and German companies on the farm of the 
island of Lamu. The case turned on the etiect in the circum- 
stances of the acts and engagements of the Sultan of Zanzibar 
and his predfeCGsaor, but the eminent arbitrator kid down a 
principle which extends to tht title to territary. "Although," 
he said, "considerations based on economic and administrative 
interests or on political convenience may throw lijrht on the 
advantage or disadvantage of a solution conformable to the 
views of one or other party, such reasons cannot fttand in place 
of a mode of acquisition recognised by international law^'" 
But the political consideration of security cannot be ruled 
Qut like tliat of convenience or intei'est. "When," says Sir 
Travers Twiss, "a nation has discovered a country and notified 
its discoverv, it is pi-esuined to intend to take possession of the 
whole country within those natural lK)undaiies which are 
essential to the independence and security of its seillement'.^ 

' Twiss, The Ortyon (^ues/ioji examined, p. ail : see also p. aoi. 
Mr Calhoun, writing- tti Mr I'akeaham (*ii 3 Septenil)t)r 1S44, treateA tlie 
grants aa far as the Pauffiu made in the coloninl cliartern mentioned in the 
text as Imeed on the ^'riglit of continuity," aiid the treaty of 1763 as 
trauaferring to France tho Brititih title so arising ; 1 'Wharton 6, 7. But 
this is erroneous, for the limits described in the charters had not 'hevta 
made hy Great Bt-itain the subject of an international claim. 

» 22 /fe'W de I'. L it <le L V., p. ^a-i. 

' LitvD of Nations, JVute, 3iid edn, p. 20S. 
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And the same authority says that "where the control of a 
district left unoMiipied is necessary for the security of r state 
and not essential to that of another, the principle of vic'iiiitaii 
would be oven'uled by higher considerations, as it would inter- 
feit with the peifect enjoyineiit of existing riyhts of establiahed 
domain^"' But the foiisideratioii of security can hardly be 
i-elied on as important in the title to ttrriton' eswpt for very 
small areas contiguous to real settlements. 



Islands m the Sea. 

We shaU find that the sea is teiritorial water, belonging to 
the aovereign of the coast, whether of the mainland or of an 
island, for ft distance from the coast vhich is c^enerally taken as 
three 'nautical niileK. If therefore an inland lies within that 
distance either from the mainland or from another island, there 
can be no difficulty in admitting that it belongs to the sovereign 
of the latter, in the absence of aity title to the contrary. We 
do not know whether there is an instance of such contrary title, 
but it might coTiceivably arise from an island having been 
effectively occupied befure a title wam acquired by any state on 
the opposite coast, or both the island and the opp<>site coa^t 
might belong to the class of old countries, the titles to them not 
being derived from any original I'oot but having been handed 
down immcmorially either by cession and succession or by 
unbroken enjoyment. 

If an island lies entirely outside the range of territorial 
water measured from the maiidand or from any other is:land, 
the original acquisition of title to it or to anv part of it must 
depend on the same principle as the original acquisition of title 
to a part of a continent. Thus in the protocol which visa 
signed at Madrid between England, Germany, and Spain on 
7 March 1885, the two former powers recogiii.sed Spanish 
sovercigiitv over the Sulu Ai'cliipelago, including " the places 
effectively oeeupied as well as those places not yet occupied." 
If we regard the other stipulations of the protocol as containing 
the price of the recognition of Spanish sovereignty over the 

' The Orryan (petition esmmitifid, p. 174. 
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unoccupied parts of the nwhipdago, and the recognition of it 
as existing over the occupiwl jmrts as standing on its own 
merits, we may agree with HoltzendorfF in interpreting the 
whole as an apphcation of the principle of effective occupation'. 
The pohtical arguments that may tie drawn from the greater or 
less proximity of an island to the opposite coast cannot atand in 
the place of a title depending- on received legal rules, "^ITiev 
may furnisli ground for political action, but evtn the argument 
founded on the security reasonably due to the opposite coast 
must depend too much on the circumstances to be the foundation 
of any positive canon. There is on rec-ord a. case in which the 
claim to islands as dependcncifis of a coast was advanced to an 
estni^'agarit extent. The Falkland lylaiids are considered to 
have been discovered under Spanish auspices bv Amerigo V'espacci 
in 1502, but were finst occupied by a French company of St 
Malo in 176i, whence their French name of Malouiiies. Spain 
claimed them as "a dcpendt^nce of the South American conti- 
nent,"^ and Louih XV sun-endered them on the payment by 
Spain of an indemnity to the company. It- is i^aid that 
Lord Anson, when tirst Lord of the Admiralty in 175i, had 
contemplated occupying the islands, but that the British 
government abandoned the scheme in deference to Spanish 
objection. The complacency of France is easily explained by 
the political and family connection of its court with that of 
Spain, and there is uo reason to attribute that of England to 
any but political caut^cs; and Calvo, who niaintrt-ins the justice 
of the Spanish title, appears to put it on the gi"ound of priority 
of discovery and not on that of dependence on the continent, 
though he relatL-s the claim made on that ground'. As a 
counter-instance of greater moderation the statement of the 
L'nder-riccrctarv for Foreign Affairs may be mentioned, "We are 
advised that the K,sUing oft" the Seven Stones is not w^ithin 
British territorial watcj's, tiiid the right of foit'ign boats to fish. 
there cannot therefore be contested"." ITicse are ruclcK at the 
mouth of the Bristol Channel of which occupation would be 

' I'arljameatary Paper e, +390 ; Handhuek den Vi'iltertv.chts, vol. ? 
p. itfiti, note 12, 

' Calvo, Ze Drmt Int«mational iAdorijwe et pratiqite, vol 
3 Tiviex, 1 April 1903 ; Queatioiia not answered orall» 
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impossible, but, not to mention the question whether they 
might not be considered as dependencies of the HtQly Isles, from 
which they are only a few miles distant, the fishing there v ould. 
be dangerous without the lightship which England maintaius in 
proximity to thL' Stones. 

If an island should lie partly within and partly outside the 
range of territoiial watur measured from the iDainland or from 
another island, and the acquisition of an ori^nal title to it 
came into question, it would be difficult to conttnd that such 
a title eould bt gained to any part of it othenvist than by 
effective occupation. 

Lord Stowell once had before liiiti the case of "a number of 
little mud inlands composed of earth and trees drifted down by 
the river [Mississippi], which form a kind of portico to the 
mainland." He held "that they are the natural appendages of 
the coast on which they border, and from which indeed they are 
formed. Their elements," he said, "are derived immediately 
from the territory, and on the principle of alluvium and in- 
crement, on which so much Im to be found in the books of law, 
quod Ills Jlnmhm de tiio prnedio detraarerit, and vichio pfo^dio 
attidcrU, palam tuum remanei, even if it has been carried over to 
an adjoining tciTitory." He therefore decided that these islands 
were a part of the territory of the United States, alld that, they 
being neutml, the three miles within which belligerent capture 
could not lawfully be made were to be reckoned from the 
islands outwards'. It will be observed that Lord Stowell did 
not mention the distance of the islands from the mainland, 
whence we may conclude that he did not itgaid it as important 
where "the principle of alluvium and increment"^ applies. 



1 The Anna, & C RobinBon 378- 



CHAPTER VI. 

MINOR TERHITORIAL RIGHTS. 

Ik this chapter we propose to discuss certain rights Or claims 
in i-elation to teiritory wliich fall short of sovereignty in its 
fullest shape, either bet-ause cai-c is taken to distinguish them 
from it in name though in substaute there is l!tt)e distinction, 
which is the case of colonial pi-oteetorates, or because they 
disclose rather the desire of acquiring sovereigiitv than its 
act|uisiti()(i, which is the t'aae of sonic of the so-called spheres 
of inlluence or interest, or beea.iise they are terminable, which is 
the tia^ of leases properly so called, or for any othei- reajion. 



Colonud Protectorates. 

It will have been observed that Art. 3i of the Berlin 
t'oiiference laya down the same condition of notification for 
tflking possession of territory on the coa^t of Africa and for 
assuming a protectorate there, but that it is only to occupations 
that Art. 35 attaches the obligation of insuring the existence of 
a sufficient aiithoritv^ The draft prepai^ed bv « connnittee 
included protectorates in Art. ^5 also, but on the discussion of 
that draft in the commission they were omitted in that place 
on the motion of the British plempotentiar\-, Sir Edward Malet. 
After that omission had been decided on, the Frencli pleni- 
potentiary, M. de Courcel, obtained the substitution in Art. 35 

^ See above, p. 100. The tran§latLfin in tbe Parlkmeatiry I^p er c. 
4361 Bays, "the i-jitiihiishment of authority," but the 
rmxtejice, and the difference aliould be uoted ^ith 
in ttie present paragrapli. 'Hie pruceedlags 
wilt be fauud in the Annex no. 1 to Fr 
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of the wortls " iiinure the existence of authority " for the wortls 
"esttibliah and maintain a jurisdictiuu." He said tlmt "the 
latter form would k'ad to the supposition that in every new 
occupation tt would W necessai'y to iiitroduc* organic innovations 
for the distribution of justice, while it might be that in L-ertain 
regions the existing institutions would be found to be sufficient 
ami would ainiply be preserved."'' It follows that taking poHaeMon 
in Art. 34 and ot;cupatiun in Art. 35 were understood not to 
apply exchisively to (incivjlised countries, but to indude the 
annexation by a signatory power of ttnitory posses.'iing insti- 
tutions capable of meeting its needs at least for a time after the 
appearanc'f of white men in it, in a word, of tcnitory Ijelonging 
to some state. But if state ttrritoi-y was in the mind of the 
conference as a possible object of taking possession or occupation, 
teiins more familiar in I'clation to Uncivilised countries, much 
more must tliis have been the ca.se wlien pfotectoi:'flte$ M'ere 
mentioned, a term not then familiar except in relation to states'. 
It i.*; true that a different use of the term was then beginning. 
In the genera! Iiaste to partition t]ie globe cftectii-e occupation 
was beginning to Heeni too slow a process. If a complete title 
could only be gained by means of it, at leiwt it might lie possible 
for a power to put in a provisional claim to a. region before 
it suited iU poUiiy even to enter oit the gradual process of 
effective occupation. For this purpose the name of protectorate 
was extended to cases where the onlv possible subjeet of pro- 
tection was a native population living in that primitive social 
condition whicli, as ive have seen, has never been regaitled by 
white olen as presenting ati obstacle to their own a.s:^umptiuu of 
p(>litical power. These are the colonial protectomtca, and the 
name had the double advantage of giving a flavour of Inter- 
national law to a position intended to exclude cjther states 
befoi-e such exclusion could be placed on the ground of duly 
acquired sovereignty, and at the same time of allowing that 
position to he abandoned with less discredit than attaches to the 
atiandonment of sovereignty, if the country should bt" found less 
valuable or its ittention inoi'e eoatly than had been hoped. 
Protectorates of both kinds must be considered as having betn 



' See above, p. '22, as to protectorates over st&tea. 
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included in Art. 3+ of Berlin, thottgh Sir Edward Malet's 
objection to tbeir being mentioned in Art, 35 probably arose 
from looliing only at the operation of that article, if they were 
mentioned in it, on the normal case of a protectorate, namely 
that in which local institutions not incapable of meeting the 
needs of white men to a cei-tain extent would exist. 

The first step which a government takes towards establishing 
a colonial protectorate usually Is that an agent of it, to whom 
the name of consul is often given, concludes titiaties with native 
chiefs, or that the government adopts the treaties concluded 
with native chiefs by its subjects as private adventurers. To 
proceed by agreement ia always desirable and generally possible, 
though too often force is the first means employed against the 
indigenous population. But such agreenienty ought to be 
strictly limited to the things which the natives can understand, 
among which property and its transfer are commonly to be found, 
but certainly not the complicated arrangements of a modern 
state, 

AVithin that limit the rights acquired from the natives may 
be of legal \alidlty even under the white government to be 
ultimately established: outside it they have not so much as moral 
validity, either as a foundation for mich a government or for any 
other purpose. But the limit has often been flagrantly tran- 
scended, especially by private adventurers. Au example is a 
treatv coneludetl in 1890 by the representative of a Britiyh 
company with a dnmken savage dignitfed as "king or chief of 
Manika,'"' who was made to grant to the company a perpetual 
monopoly of almost everything that white men can do, including 
banfviiig and electric lighting'. Good examples on the other 
hand are furnished by the treatien which the British consul 
sigiiecl in 1889 with the Makololo chiefs of Nvflfjaland, providing 
for peace, free access to all parts of the country, the right to 
build houses and possess property aecorrling to the laws in force 
there, liberty to trade and manufacture, and the decision of 
diiFerences by a duly authorised representative of the British 
ci-own ; and binding the chiefs not to cede any territor}' to an'' 
other power, or to enter into any treaty with any for 



' Parliameiilary Paper c. 649.'], p. 28, 
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government except tJiraugh aiid with the consent of the British 
crown'. Such a form of treaty, in which no attempt is made to 

derive sovereigntv bv cession fi'^om natives who do not possess 
the ideas and habits implied in a state, is in accordance with 
principles more than once recognised by the British parliament. 
The Pacific Islanders Protection Act of 1875 enacted that it 
should be " lawful for Her Majesty' to exei-cise power and juris- 
diction over her subjects within any islands and places in the 
Pacific Ocean, not being within Her Majesty^s dominions nor 
V'ithin the jurisdiction of any civilified power, in the same and £tS 
ample a manner as if such power or jurisdiction had been 
acquired b>- the cession or contjuest of territory^." And the 
Foreign Jurisdiution Act of 1890 enacted that " where a foreign 
country is not subject to any government ii-oni which Her 
Majesty the Queen might obtain jtiriadiction by treaty^ capitu- 
lation, grant, usage, sufferance or other lawful means, Her 
Majesty shall bv virtue of this Act have jurisdiction over Her 
Majesty ''s subjects for the time being resident in or i-esorting to 
that country^" It is uot therefore from the natives that the 
powers and rights constituting a colonial protectorate are derived, 
and the absence of local institutions that can he utilised obliges 
the state assuming such a protectorate to put it:i oivn personality 
forwai'd and itself act w-herevet required throughout the region 
comprised in it. Hence, as Mr Hall justly observes, "the po-u'ers 
exercised in a [colonial] protectorate are in fact territorial. 
Each and every sovereign power is territorial in that it obliges 
every person within the territory of the state or coinmnnity to 
the extent of its applicability ; and inverselv, e\'erv po^i'er which 
extends over the whole territory is a part of or an emanation 
from the state sovereigntv^r" 

But a colonial protectorate, emanation though it be from the 
sovereignty of the state assuming it, differs from the establishment 

> Parliamentary Taper C. hWH, p. \h(i. 
s St. 3« H.ml 3t> Vict. . c. 51, s. (J. 

* St. .')3 ami .T+ Vict., c. 37, conibiiiing with 6. 2 the words in the 
preamble to which tlmt secitioii refers. 

* A TreaUue on the Portigit Foicers and Jurindidtoii q/the Sritwh Grvwji, 
§ 98, pj). 224, 225, Tlie insertiaii of tfie word " colonial" is reiiuired hy 
the cttuteJit. 
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of tliftt sovei-eignt)' in the country over which it is asAumed: 
there is no snnesatioti by the state in question. This dis- 
tinction, even while it lasts, is attenuated by the cirtumstance 
that a colonial protectorate is intended by the state assuming 
it to exclude the action of other powej-s as completely as it 
would be excluded by annexatioTi, since otherwise the pro- 
tectorate would not have the desiTetl effect oi earniaiking tlie 
country for the future eiijoyntent of the assuming state. And 
the distinction is usually transitory as well as attenuated, for 
the action taken in a eulonial protectorate, if persevered in, 
necessarily has the eil'ect of preparing tlie way for annexation 
and leading up to it. Soon the eomitry is no longer described 
a.-i a protectorate but as a colony, or it va incorporated in an 
adjoining colony, and even before that stage is reached the 
difference between the protectorate and a dominion may hftVe 
become imperceptible, especially where its administration is 
closely connected with that of an adjoining colony. The 
British protectorate of Beclinanaland presents a remarkable 
case. When established in 1885 it was the most advanced 
post of British rule or infliience towards the interior of South 
Africa, as is usual with colonial protectorates, but it has ceased 
to be so. Not only has the territory of the South Afncan 
Republic, which lies to the east of it, been acquired by conquest, 
but Rhodesia, which lies to the north of it, is as much British 
soil as is British India, having been acquired by the British 
South Airica Company, and thereibre for the crown, as are all 
the territorial acqiii^itious of Nubiects, and its administration 
having been in part taken over by the crown. The Bechuana- 
land ftotectorate therefore is nearly surrounded by British 
territory, and a strip of it, through which the railway riins, 
has been made indisputably British. It would therefore be 
pedantic not to consider the whole as British territory in the 
fien.>e of international faw, suhjei't for international purposes to 
the rights of Khsma and the other chiefs which have been 
acknowlwJged by agreements with them, 

A colonial protet^torate then may be defined as a region in 
which there is no state of international law to be protected, 
but which the power that lias ajwunied it does not yet clsiin 
to be internationally \in territory, although that itower 
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to Gxeiude all other fitates from any action within it^ The 
British protectorates in Africa which appear still to bear that 
character are tliose of the Gambia, Sietra Leone ami Lagos, 
respectively adjoining the three colonies of those names, and 
those of Northern and Southern Nigeria. British Central Africa, 
BlitlJjh Ea?t Africa, Uganda and Somaliland. In the Indian 
Archipelago thci'c is a protectorate which the British govern- 
ment proclaimed in 1888 over the so-eatled state of North 
Borneo, to which name there is nothing to answer except the 
tetritory held by the British North Borneo Company under 
granb made by the Sultans of Brunei and Sulu, both Maho- 
metan rulers, and which is now administered by the coiilpHliy 
subjttt to its appointment of the governor t>eing approved by 
the British Secretary of State. The Sulu Archipelago has 
passed to the United States, and Brunei was taken in ISftS 
under British protection of the ordinary inttmational kind. So 
the British North Borneo Protectorate is anomalous, Being 
composed of fragments detached from Mahometan sbitcs it 
caiiiiut be regarded as a colotiiftl protectorate in an uncivilised 
region, but the nominal state over which protection is asserted 
seems to have been invented fov the purpose of preventing the 
annexation of the country, -uhich would have followed if it had 
been treated as an acquisition made by the companv. 

Although it is only in the tenitories occupied by them on 
the African coast that Art. 35 of BerliTi expresses the obligation 
of the powers to assure the existence of an Authority sufficient 
to cause ac(]uired nglits to be re.'^pected, there can be no doubt 
that the principle of that obligation applies equally to colonial 
pmteetorates, A power which pretends to exclude the action of 
other powers fi-oin a region lying open to white enterprise must 
itself aupply the civilined action nei'essary for the safeguard and 

' The Institute of liitpniati(mal Law, at its meeting at Lausaune in 
iSas, adopter! a set of arti<'lf«m the fifst of whkli the conditions for the 
effective octupation of a territitry li liirn dc souve.raindc were laitl down, 
and of whipJi the. second was this : Leg reffien ewmcifes fliins /'article ci-de^mts 

soni ti /rji/irii hlnv an fun oii u/ii- fniixxiiur-e, stHis tiXKiimfr f'enturf noiivuriiijieiif 

d'uii ferntoirc, kC Ivut en miiinteiKiitt ^lrec au mnix restrictions I'aulonomie 
(iiifnimstrnth'e vidigime., pfawraii ce territoire Jtouf rnn pvmvfxmiRAT, 
Atiminire, 10""' vohime, p, 202; Taiilean ghirml de I'ln^iint de Droit 
Intemntiomil, p. 14(3. 
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itgulation of such euterprisct in the degree in whit:h on a fair 
construction it is from time to time necesaary, equally whethi;r 
the pretension to exclude is based on annexation or on the 
assiioiption of a protectorate^. And no action can be adequate 
to meet such needs which does not include the exercise of 
jurisdiction within the region over the subjects of foreign powers 
as well as o"ver those of the power assuming tlie protectorate. 
Tliis is 80 clear that a state which acquiesces in its own ex- 
clusion from A ^ veil tenitory must be understood to acquiesce 
ill the exercise tXmva of jurisdiction ovt-r its subjects by the state 
to which it leaves the territory free. Accordingly "the law 
regulating jurisdiction in the German pi-otectorates, as modified 
by alterations introduced by imperial decree of IS Mai-ch 1888, 
expressly declares that it ts competent to the imperial authority 
to extend jurisdiction over all persons irrespectively of their 
nationality, and to place natives of the territory on the same 
footing as German subjects with regard to the right of flying 
tile iinperial Hag*." And by the Hrst article of the Crenerat Act 
of the Brussels Conference of July 1890 it is decki-ed that "the 
most effective means for counteractmg the slave trade in the 
interior of Africa are the following : (1) progressive organisation 
of the administrative, judicial, religious, and military services in 
the African territories placed tinder the sovereignty or pa'o- 
tectorate of civilised nations"; while in the second to the 
seventh paragraphs arc prescribed the estabHshmeut of occupied 
stations, roads, railways^ inland steam navigation, telegraph 
lines, and the maintenance of restrictions on the impoi-tation of 
tire-anns and ammunitiou. Hall, quoting this, justly observes 
that "evidently on the one hand acta of the nature contemplated 
and prescribed compel extensive interference with the internal 
Siovereiynty of a- community, and involve a cummenriurate as- 



' S«B the resolutiou. of tbe Institute of luteniatioiial Law wliitht by 
the effect of Arts. 1 and i, ijunteil respectively on pp. Ill and 124, 
requires even iu protects mtes thi? eatablislinieiit of a responsible lawtl 
power. 

^ Hall oil the Fnrnit/ti Poami'v and Jitrindietio)! of tlie Briih-Ji Crouni, 
p. 20B. The refenMim: is to the tlf.fels bdrcffend din I(cchtiroerhilUitif«e tier 
(ii^iilxcfwn Schulzge.ijhte fom 1-5 Miirs I8883 Art. '2. § 7, in the Hmchsge-^ 
»etiblutt of that datL>. 
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to exclude all other .states from anv action within it 
British protet;torfttes in Africa which appear still to biaiT that 
character are those of the Gambia, Sicrm Leone and Lagos, 
respectively ftdjoiniiig the three colonies of those naaits, 
those of Nortliern and Southern Nigeria, British Central Afrii 
British East Africa, Uganda and Sonialiland. In the Indii 
Archipelago tliere is a protectorate which the British govi 
mcnt proclaimed in 1888 over the HO-callwl state of No; 
Borneo, to M-hich name there is nothing to fliiswer exoept 
territory held by the British North Borneo Company uni 
grants made by the Sultans of Brnnei and Sulu, both M 
metan rulers, and which is noiv administered by the comp; 
subject to its appointment of the governor being approved 
the British Secretary of State. The Suki Archipelago has 
passed to the United States, and Brunei was taken in 1888 
under Briti&h protection of the oi-dinaiy international kind. So 
th* British North Borneo Protectorate is anomalous. Being 
composed of fragments detached fi'om Mahometan states it 
cannot be regarded as a colonial protectorate in an uncivilised 
region, but the nominal state over which protection is asserted 
seems to have been invented for the purpose of pi-eventing the 
annexation of the country, which would have followed if it 
been treated as an acquisition made by the company. 

Although it is only in the temtories occupied by them 
the Afi'ican const that Art, 35 of Berlin expresses the obligati' 
of the powers to assure the existence of an authority sutficient 
to cause acirjuii-ed rights to be I'eapected, there can be no doubt 
that the principle of that obligation applies equally to colo: 
protectorates. A power which pretends to exclude the action 
othtT powers from a i-egioii Iving open to white enterprise m' 
itself supply the civilised action neeestiary for the safeguard 

I The Institute of Int^niA'tiaii^ Law, aX ita meeting at lAii^tiiie lb 
188S, adopted a set of artiflea in the iirst nf which the cnnditioiifl for the 
effective octupation nf a tui'i'itnry ii litre da tiouvefn'inele were laid ^Iciivn. 
ami of which the second was this ; Let rigke cnnaceen 'luiia i' artiele ti-difumn 
miif iij'p/u'iili/i-s ait rnx nit niw jiififniiiicr, saun ansamer ('eniiin; fouveiiiine^ 
d'un Itrrflinre, et tout nu tn'ihiffn-iiit area ou fim« rvsMcttontt I'tiMtoni 
admiimtrntiw indigitie, plaixniU re territeire noun ^n protkctob, 
Anouaire, JO™' volume, p^ 202 ; Tnhlmu i/^i/'ral de I'JnsCitut de Droit 
Infentnliifiiiilj p, lift. 
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a British subject is concerned, the judieial power of the sultaai is 
delegated to the British sovereign. All these cases have the 
common featiiTe that tlie jurisdiction coiicei-ned in them is 
obtained ft-oni a foreign govenuncnt, mid fall within sect. 1 of the 
Foreign Turisdictioii Act 1890, Colonial protectorates fall 
under sect. S of that Act, tjuoted above', as being exefcised in 
countries not subject to any government ffom which the BritiHih 
sovereign might obtain jurisdiction, and that section gives him 
jurisdiction only over his own subjects. It might well however 
have been eonsidered that the Eissuniptiou in such pi-otectorates 
of jurisdiction over the subjects of foreign states would be 
warranted as well by the nature of the cose as by foreign 
example, and this view appeal's to have $ince been taken, for in 
1893 the Pacific Order in Council provided that consent to 
the jurisdiction should be required from foreigners or natives 
onlj^ "in islands and places which are not British settlements 
or nnder the protection of Her Majesty'," In further support 
of the same view Hall, soundly art we think, brings forwai-d the 
analogy which the a,ssumptiou of a colonial protectorate hears 
to conquest, its teiTitorial character making it practically 
«|uivalent to the assumption of some jmrt at least of sove- 
reignty, notwithstanding the care taken to distinguish it from 
complete annexation. And, as he argues, since in cases of 
conquest the crown acquires full jurisdiction over every person 
on the soij without the necessity of waiting for the sanction of 
parliament, the jurisdiction ovei- foreigners in colonial pro- 
tectorates, if plftced on this ground, needs no support from the 
Foi-eign Jurisdiction Act 18JK)^ It would indeed be difficult to 
reconcile its repudiation with the assertion of jurisdiction over 
the native inhabitants of such protectorates, which is believed to 
be the constant practice of British authorities. 



> P. 122. 

3 lb., pp. 224,225, 



Hall, u. a., pp. 215,231. 
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Spheret of InJIuence or latfrai. 
(A.) Agreenteii[» /or ffniprocat AUltntion frotn TerrUttrial ErpanniJm. 

Colonial pnilettoratw* difl'er su little from annexations, 
e^ptciftUy in th(r ivspoiisi bill ties which they involve, that thev 
fOQld not satisfy the htiste whioh oharacterised Iht latter part 
of the nineteenth century for the p^o^-isiollal appropriation of 
territories in advance of anythUig resemhiing ocuiipatioii, A 
more shadowy form of earmarking was therefore iiiventi-d, in 
what are called sphei-es of influence or interest. It cannot be 
expected that these »hall be definable either in the form of their 
acquisition or in their effect when acquired ; j^m-h proclsion would 
defeat the object. We can only notice the different modes of 
international action which have given occasion for their being 
claimed. 

The most frequent of those modes of international action 
has been the conclusion between two powers of an agreement by 
which t-acli promises Hot to pursue a poHcv of ten-itorial es- 
pfinsioti Ijeyond a certain line. As an example we niav take the 
declaration of 6 April 188G between Eiij^lnnd and Geniianv, bv 
*i'hich a cert.ain line was drawn in tiie AVestt^rn I*api*ic, and a 
it-ciproca! engagement vras made in these terms: 

"Geriuaity [Great Britain] engag'es not to make anjuiaitiona of territory, 
accept protectorates, or iiiU-rfere witli the extension of Rrjtish [Germaii] 
iufiuentef and to jrive up any auijuisitioiis of territory or priiteiTtorat** 
iilreaily cstuUlirilieil. in tli-at part of the \\ est«Tu I'acitic lying to tlie ea^, 
M«ut!i-«ttst, or twutli [west, uurtii-weatj or north] of tlie said coui'entioiial 
liii«." 

This was accompanied, by some collateral stipulations, as 
may always be the ca.-ie M-ith such armngenientfj. Nothing can 
be more simple than ati Agreement of the kind, if taken as 
it stands. Each contracting party proiniaes to abstain from 
every form of aggi'Hndi.seTnent on the other side of the boundary 
lai<l <lown. On its own side each must pursue its agj^-andise- 
ment. if at all, by the methods and subject to the conditions 
applicTible in other cases to the acquisition of possessions or 
protectorates. Until that is done, and escept so far as it is 
done, nothin{^ is aecjuiitxl by either. If either meets oil its own 
side of the boundary with a third power, the rijjhtii of the 
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latter are intacvl. The agreement is res inter alios drio, and 
Cannot be quot(»I agAinsi. it. 

It is probable tiiat the earliest of these Hgreements for 
reciprtMial abstention were concluded without a thought of their 
leading indirectly to anything more than is contained in their 
teiiour. As precluding jealousies and conflicts between the 
powers signing them in the pafts of the world to which they 
related, they were valuable enough, simply as they stood, to 
make it unnecessary to search for any other motive for them. 
But every legal prat^titioner or observer of human nature knows 
how inveterate is the habit of appealing to an " understanding" 
when agreements fail ; and so it waK inevitable that when an 
a^i"eement between two powers for reciprocal abstention has 
been published, and a considerable time has elapsed without 
third powers protesting or signifying their reserves, a popular 
notion shoidd arise that the ohlij^ation of abstention is extended 
to third powers by an "understanding,"" and that a sphere of 
influence in thus created generally and not merely as between 
thepartiea. In strict law there are two answers to that notion. 
One is that silence only damages where there is occasion for 
speech, and that an agreement by state A to abstain from 
territory A', since it does not intei-fere with any rights or ex- 
pectations of state B relating to that territory, does not taU 
on state B for speech. Tiie othti' is that the thing whitb it is 
attempted to build on the foundatitm of silence, namely a eom- 
mencement of appropriation without a commencement of etf eotive 
oecnpatioH, does not exist in international law. The utmost 
that can be said in favour of the notion is that state ji's 
agreement with state C to abstain from territory X encourages 
a hope in state C, and that it would he unfriendly in state B to 
thwart that hope after it has lon^ been entertained without 
warning, l"hiis is true, and it would be foolish to ignore the 
great part which unfriendliness and the suspicion of it, even 
unaccompanied by any violation of legal right, play and are 
always likely to play in determining the international conduct 
which is the practical interpretation of international relations. 
On the other hand a line of argument which woidtt oblige 
a state to signify at once its reserves about an agreement not in 

WE. 9 
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itself foiiueming it, reserves which if they were not forced into 
publicity the occaaion might never arise for dis<!]osiiig, would 
seem rather to tend towards in ulti plying the CKhibitioiis of 
jealousy and unfrieiidhiiess between states than towards avoiding 
them. Halt, in discussing the question, points out that the 
ambiguous character of Spheres of influence ivill niflke it ad- 
visable to shorten their duration. "It is not likely," he says, 
" that ar influeneing government will find itself able for any 
length of time to avoid the adoption of means for securing the 
safety of foreigners, and couKetjuently of subjecting the native 
chiefs to steady interference and pressure. Duty towards friendly 
countries and self-protection against rival powers will alike 
compel a rapid hardening of contriil, and pmbably before long 
sphere;? t>f influenee are destined to be uitrged into some un- 
organised form of protectocate analogous to that which exists in 
the Malay Peninsu]a\" 

The most important diplomatic incident connected with this 
question is that caused by the French oecitpation of Fashoda 
on the Nile in 1898. By the Anglo-Geniian agreement of 
1 July 1890 Germany had recognised a Bntish sphere of 
influence extending to "the w^esteTn watershed of the basin 
of the Upper Nile'-";" and by the Anglo-Congolese agreement 
of 13 May 1894 the sovereign of the Congo State "recognised 
the British sphere of influence as laid down in the Anglo-German 
agreement of 1 July 1890," and Great Britain undertook to give 
that sovereign a lease of certaiti territories carved out of that 
sphei^e, which during his reign would include Fashoda but would 
afterwards be diminished in extent*. By an exchange of letters 
of even date with the agreement, this lease waa to be subject 
to "the claims of Turkey and Kgypt in the ba'^in of the Upper 
Nile''.'" We may liere pause to note the high value which 
granting a lease out of it shows to have been placed on the 
interest created by Germany's agreement of abstention. But 
to proceed with our narrative, by the Franco-Congolese agree- 
ment of 14! August 1894 the Congo sovereign, ill deference to 



' Foreigii Potsere and Jurisdiction of the Briti»h Growa, p. 230. 

* Hertalet, map of Africa by Treaty, p. fi42. 

3 lb., p. 1000. ' Ih., p. 1012. 
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the protest of France, uadertook not to use the rights given 
hiin by the lease in a region including Fashoda'. Finally, on 
the overthrow of the Xhalifa in X898 by Loi-d Kitchener in 
conirnaiid of Egyptian and British forces Kugland seized the 
opportimity of a-si^erting the dormant claim of Egypt to Fashoda. 
It is as an Egyptian posse'ision, in which England shares in con- 
sideration of the part she took in its reconqucat^ that the pLace 
has been governed since the retirement of the French from it', 
and the arguments founded on the British sphtre of influence 
which were used in the discussion with France may perhaps 
have been so used only as makeweights, though something may 
have been due to the situation as it concernt'd l'-gj"pt not having 
then Ijeeu regulated. In any case they must be noted as ex- 
pressions of opinion on the subject now occupying us. Lord 
Sfllisbiiry said to the French ambassador that "France had. 
received repeated warnings that a seizure of land in that Locality 
could not be accepted by Great Britain. The fii-st warning was 
the Anglo -Ger]naii agreement, whifh was communicated to the 
French government, and the provisions of which as i-egards the 
Nile were never formally contented. The next warning was given 
by the agreement with the king of the Belgians, the sovereign 
of the Congo State, the concession made by whom in the Franco- 
Congolese agreement *'did not diminish the wigtiificaiice of the 
act as an assertion of her rights by England.'" His loi-dship 
next referred to a speech made in 189.'5 by Sir Edwaitl Grey, 
then under-sec retary of state for Foreign Affairs, respecting the 
intentions of England, to which the French foreign minister 
was officially informed in 1897 that Her Majesty's then govem- 
nient adhered. And he said: "if France had throughout in- 
tended to challenge our claimH, and to occupy a portion of this 
territory for herself, she wan bound to have broken silence'." 

The ultimate result of the same incident was a delimitation 
of the British or Anglo- Egyptian and Fi^ench sphei-es of influence 

1 HertsUt, op. fit., p. 1021. 

s Sec tlio Aiifrlo-KfiyptLan coaveiitioa of 19 January 1899, ti) the 
Egyptian Offieiiil Joui^uiJ of that date and tli* TiniP*- of 20 Jmiuary IKaSJ. 
The Fashoda iiiuidetit has been noticed for aunther purjiose, above, p. (!fl. 

^ Lord Salisbury's despatch i>f Outoli^r ISflttj in ParliaintJiitary Paper, 
Egypt, no. 3j 18S8 : Timv of 25 October 1S98. 
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in North Central Africa, by which the line between them was 
drawn oil the west of Darfur, leaving on the Frcnt'h side of it 
Wadai, which lies timith of Tripoli, a Turkish province which 
Italy had long i-egaitied as her future share in possiWe dis- 
membernipnts of the Turkish empire. This gave great offence 
to Italian opiniou, as though it were a condemnation of the 
claim of Italy to extend her influence or interest to the natural 
back country {hinterland) of Tripoli, in the (ase of her acquiring 
that province. And thus another instance was furnished of the 
impossibility of limiting the international effect of reciprocal 
agreements for abstention to their strict terms as between the 
parties to tlicm, at least so far as that eff*cct may consist in 
ciieating opinion and situations dependent on opinion. 



(S.) Agrenmenfn vat ta alienate terrifiny. 

Another mode in which it has been recently attempted to 
create spheres, perhaps this time to be more correctly described 
as of interest rather than of influence, is by figreements in which 
an orientaJ state binds itself not to alienate certain territory. 
Such are the agreements which China made in 1898 with Great 
Britain, that she "will ncvtr alienate any territory in the 
provinces adjoining the Yang-tsze to any other power, whether 
under lease, mortgage, or any other designation " ; with France, 
not to alienate any portion of the provinces of Kwangtiing, 
Kwangsi and Yunnan ; and with Japan, not to alienate the 
province of Pokien. China also in 1897 promised France not 
to alienate the island of Hainan. By tht-xe mean^ the respective 
stipulating power maketj known to the world that it claims, 
nest to the aiaie actually in possession, an interest in the given 
territory. If the state aetually in possession should ho com- 
pletely break up that no fragment of it can be treated as 
succeeding to its international obligations, the agreement would 
fall to the ground for want of a party bound l)v it, but the 
stipulating power might use against third states the publicity 
of the agreement, and the fact that it had long Temairied without 
protest by them, as the foundation for a right of succession in 
the given territory. The claim would be similar to that by 
■which it is attempted to establish the generally binding char- 
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ac+CT of spheres of influence treated by reciprocal agreements of 
1 two powei-s for abRtention from teiTitorial expansion, and the 
same topi(!s of argument apply for and against both. In the 
mean time the agreement sanctions no interference in the territory 
■with the state aetiially in possession. What it creates is a 
questionable reversionary I'ight, which, so far as it exists, must 
be called territorial since it ia to territory that it applies, 
land muiit therefore be claiiijed among the luinor tcrritoriBl 
riglita. 

Leased. 

In recent times there have been many cases in ivhich an 

interest in territory has been granted by one state to another 

nndcr the name, drawn from the analogy of property, of a lease, 

in French hail. Such are the leases granted by China in 1898 

of Port Arthur and Talienwnii, now Dalny, to Russia for 25 

years; to Enjfland of Wcihaiwei "for so Jong a period as Port 

Arthur shall remain in the occupation of Hussia,'" and of 

Kaulurig for &i) years; to Germany of Kiauthau for 99 years; 

and to Prante of K wangdisiii wan . Such also are the tea.seH of 

different ports of hi.i mainland dominions whieh the suLtan of 

Zanzibar gi'anted to the British East Africa Company in 1888 

and 1S90 for 50 years, extended in 1891 to perpetuity, and now 

held by the British ci-own. Such too are the teases which Great 

I Britain and the Congo State granted to one another of certain 

African dir^tricts in ISDt, to endure "so long &a the Congo 

\ territories a-s an independent state or as a Belgian colony remain 

, under the sovereignty of His [Belgian] Majesty or His Majesty's 

! Buecessora," exeept as to a part of that gi^anted to the Congo 

State, which wa-s to determine when the actual king of the 

' Belgians should cease to be its sovereign\ 

When property is leased, the IcK.wr retains a proprietary 
right which runs concurrently with the lessee's right of enjoy- 
niejlt". If therefore the analogy were closely prejwed, the state 

* See ftliovp, J). 1.10. 

^ Thi^ Btatemciit ia BahstEiiitially true m all tias^, tliougL in English 
law the let^or'et ri^ht is the actual freelitiM w)ieti the ]e<iae ia for years ani] 
only reversionary when it is for a life, while iu lltmiaii law it is always the 
jiuila proprfeian. Even when th-e lease is in ptrjwtuity, that ia aa 
entphgteunin, the emperor Tieua decided tliat tke lessor remains the r/ominiu. 
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which grants a lease of territory would be he)d to retain all the 
time some sort of sovereignty over it. This however would not 
suit the parties to such trail saetioiis as those which have been 
mentioned, since the lesset? state retjiiires the mii-estricted use of 
the soil for the erection of fortresses and other purposes as well 
warlike as pacific, while the lessor state would object to the loss 
of its neutrality which would i*csult from the use by the other 
of what was in any sen»e it» territory in or in support of warlike 
opemtioilS against ft thirtl. We must then agree with Despagnet 
who, after rcinarkinfj that the restoration of the temtory at the 
end of the speciiied term is very unlikely, says that these 
pretended leases are alienations disguised in order to spare the 
susceptibility of the state at whose cost they are made. He 
adds the motive of avoiding diti<)uiet to rival powers, but it 
cannot bt imagined that any power would be deceived by the 
fallacious appearance^ The complete transfer of sovereignty 
for the specified term is also the official German interpretation 
of an international lease, the Ivipirkii Gazette of IJerlin having 
amiouneed with regard to Kiauehau that *'the Imperial Chinese 
government has ti-aiisferred to the German govei-nment, lor the 
period of the lease, all its sovereign rights iit the territories in 
question^. '^ On the other hand the official statement in the 
Russian press bort; that Port Arthur and Talienwan, with the 
adjacent territories, had been " ceded in tisiifruct to the imperial 
govenmient for a term of 25 years,"" and that this was an 
arrangement "safeguarding the integrity of the tiovereigii rights 
of China, and satisfying the essential needs of Russia alike as a 
maritime power and a territovial neighboiir'.^'' This may pa^s 
as rhetoric, but it cannot be doubted that the practical Russian 
view is the same as the (Ternian. 



' § 39i Itii. ht an un^iciied article in the Remie (ienfrale tie Drain 
fntemiithnal Pnbfie, edited by Mm, I'illet ajid Fauchille, it was said of thai 
lease by Eiig'laiifl to tlie Cou^v Sbite that the espresaioii used -ought not to 
cause any illusion ahimt the rfta.1 iiature of the miitract, and that a. lease 
without any rent due from tbe leasee and withnat limit of ftoiitiiinaiMie ia 
not a true letting hut an alieuation ; 1 Vf, ^i. de It. I. P. 380. 

* Times of fi January IKtIB. 

* TtJHee of SO March IStfB. 
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Rights to Occupy and Admlnhter. 

lite treaty of Berlin, 1878, Art. S5, provides that "the 
[TtLi-kish] provinces of Bu^i^iH mid Herzegovina shall be occupied 
and adiHinifitered by Austria-Hungary," and ^^oes on to at- 
tenuate that provision so far as concerns the sandjak of Novi- 
Bazar, a part of the vilayet or province of Bosnia, on the details 
relating to whifh the Anwtro-Huaigarian and Turkish gov<}ni- 
mentrt reserve to themselves to come to an undei-jitanding. Uy 
their convention of 21 April 1879' the two governments not 
only settled the details relating to \ovi-Bazar, but made 
several s tip Liliit ions fOTiL'eming the ten'itoiy to be occupied, one 
of which (Art. 6) was that *'the question of the treatment of 
the inhabitants of Bosnia and Herzegovina living or travelling 
outside those provinces shall be regulated later by a special 
arrange in ent."" It was also recited, in the preamble that "the 
fact of the occtipati on of Bosnia and Herzegovina does not 
impair {tie parte pas atteinte aux) the rights of sovereignty of 
H.I.M. the Sultan Over those provinces." Thus the Au&tro- 
Htinjifirian rijjht in the occupied. provin<'eH, the extent of which 
might have been doubtful if it had rented on the treaty of Berlin 
alone, was made to appear as a right of internal admin iKtration, 
free except in the particulars provided for by the convention 
but devoid of the character of sovei^eignty, and unaccoTnpanied 
by externa] powers. Nevertheless the Austro-Hungarian law of 
3 November l&Sl subjected the people of the ot-clipied provinces 
to inilitary service, which the eminent Russian jurist F. de 
Martens characterises as "undoubtedly an act which violates 
their conscience and their direct obligations to their legitimate 
sovereign the Sultan'^." And the treaty of commerce of 1881 
between Austria- Hungary and Servifi, after stipulating varions 
rights for the subjecty of each party in the t^erritory of the 
other, dcclareLl the treaty to be applicable to all countries 
coinpi'ified in the Austro-Hungarian customs territory, in which 
the occupied provinces had been included. Thereupon, a 

' Holland, Eicru]>eilii CuriLvrt ou the E/iiterii (/w-ntifiTi. p. 'MP. 

" Traile de Droit IrUematimal, FreHcli trail slatioii, vol. 1, p. i7S. 
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Herzegovinian named Bcx;hku having died in Servia in 1891, 
leaving property there wliich Wds claitiitd by his Her/cgovinian 
heirs, the Servian court of first iiiHt«ti*:e refused to apply the 
treaty on the ground thnt only Turkey had the right to eon- 
elude conventions regulating tlie legal pasition of Hosriians and 
Herzegovinians ijt foreign countries, an opinion shai'ed by 
r. de Martens', llut the Cpurt of Cassation at Belgrade re- 
vei*ped the decision on the groimd that the objection to the 
treaty, although sound, ooght to hav<; been taken by the Servian 
legislature when voting on its rati tication, and that as it had 
not done so the judicial power was bound. The Austro- 
Hiuigarian governaient maintained itN view, and a new treaty 
of commerce with Serbia in 1892 reproduced the article ob- 
jected to'. 

In these circunistance-s the actual estent of the right of 
Aujftria-Hungary in the wwupied provinces is the subject of 
eontrovei'sy. Holtacndorif says that Austria, in introdueing 
military s^ervice and establishing new courts of justice, over- 
stepped the boundaries of occupation and administration, and 
did tliat for which international law can find no basis in her 
contract. But he Jidds that those dispositions have met with 
recognition by other powere, which, for example, have accepted 
the withdrawal from theUl of th(> coniiular jm-isdietion which 
they enjoyed undtsr the Turkish capitulations". liluiitsehli 
boldly tiarricR the substantial right of Austria-Hungary up to 
the treaty of Berlin itself, saying in his criticism of that docu- 
ment : " She does not govern the country a-i the Sultan's maU' 
datory and in his name but in her own name, she administers 
the country not on behalf of the Sublime Porte but in the 
interest of the populations. She is in poummon of the 
sovereignty, which in theory continues to belong to the Sultan. 
ITic Sultan's right is a iwdum Jim without efficaey, a mere 
semblance of right*." On the other hand the Survian patriots, 
who see in Austria-Hungary the obstacle to the inclusion of 

* u. a., p, 470. 

' S&e artidleB by Proiesaor Peritch in the Revui de Droit Iriteitiatiitnal 
el de LigialatioTt Gomparre^ ime 3erie> t. 3, uob. oO, 241, SHQ, 
i Vol. 2, p. llfi, notes. 

* Id R. de £>. 1. ri dt L. C, p. -Sftfi. 
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Bosnia and HerzegoTina in a Greater Servia\ and F. de 

Martens*, reprEsent the mission confided to Austria-Hungary 

for the pHcilication of tha-^e provinces as coiiditional» subject in 

case of failure to be recalled hy the powers, which might then 

inake or approve some other arrangement. To us it seeuia that 

'the mi[i!.sion cannot have been assumed, with such an understand- 

i.ing. It is always inipoijfiible to predict what may be the coiise- 

I'quences of prolonged disorder in any part of the world, but 

a great power only aecepts a position treated as assured, and 

not one in which the continuance of disorder under its rule is 

contemplated as a contingency. 

It remains to observe that the right of Austria-Hungary in 
Uo.snia and Heriiego\ina, whether it be one of practical though 
not liOUjinal sovemgnty or only one of internal adliLUii^tlatiun, 
belongs to the dual inoiuirehy. There is no rea*:oii why that 
monarchy, forming as it does one stiite of international law, 
should not have a dependency annexed to it, to be governed by 
its common miiiiatries as Bosnia and Herzegovina are actually 
governed. Therefore the argument that annexation was im- 
possible without saying whether it was to Austria or to Hungary 
is unsound. 

By the Anglo-Turkish convention of 4 June 1S7S and 
another, tailed an annex to it, of 1 July of the same year, the 
sultan assigned Cyprus "to be occupied and administered by 
England," and certain stipulations were made about its adminis- 
tration. The arrangement is the same as that for the provinces 
occupied by Austria-Hungary, both in the terms '^occupy and 
[ administer " used to describe it and in the unconditional (cha- 
racter and unlimited duration given to it*, but in other respects 

' 3 fi. */e D. I. et dx L. C, 2me Herje, p. S3. 

^ TriiUe de Droit Intemidionai, vol. 1, p. AIQ, 

" It is witli great resjiect for his learning that we tave to note an error 
[into H'hieli F. lie Martens has falJfeli tis saytll^ that (.'yprua "is only 
I occupied by tlie English eoiirlitioiially, until the introduction of the 
promUiHl refiirnis ; as Koon ils they \istvis been UL-eonipli^hed the inland 
must lie restored tit Turkiali admin ist ration " r Trtiite de L>ri>H Mf-rnoi'^nat 
1,47'>. The convention of 4 JuueonjrsKes Kn(rland in certain* tniitinpreiicies 
to join the sultan in defendijig' certain territories by arms; the sultan 
promiwa in return to introduce reforma in those territuri-KS, "and in order 
to enable England to mjike necessary pr«vJBioii for eAecuting her eiigag*- 
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there are differences. The assigiiiiicnt of C^'pnia is not based on 
any irretiiediaWe inability of the sultan to Keonre the peace 
of the island, which had not in fat-t been disturbed; the con- 
tinuance of a Mnhonietan religious triliuiial, to which there is. 
nothing paralltl in the Aiistro-Turkish convention, is stipulated; 
and J^lngland ia to pay to the Porte an estimated annual e:!L-e88 
of revenue over expenditure, while in the other case it was 
merely provided that the revenues of Bosiiifl and Herzegovina 
should be exclusively applied for thotte provinces. The adminis- 
tration of Cyprus is now conducted by a high commi.'wioncrt who 
acts " in the name and on behalf of His Majesty" the British 
sovereign, and uiatccs laws and ordiiiance-i with the advice of 
a Ic^slative council, subject to & power of disallowance retained 
by tile crown, which can also legislate directly for the island by 
order in eoiuieil. The extradition of ci'iniiiiab; and accused 
persons is provided for, and, as in the Austrian case, the other 
powers have aa|uicsced in the supei-ses-sion of the consular 
jurisdiction by the British courts. Hut "natives of the island 
of Cyprus are not considered to be protected .subjects of the 
[British crown] in countries foreign to the Ottoman enipiit;, or 
even in Egypt, still less therefore in othtr parta of the Ottoman 
dominions'.'" 

There has therefore been a real dismemberment of the 
sovereigiitv of Cyprus. Along with the whole of its name the 
sultiin retains some part of its powers. His right is not quite 
the niidian ju^ which Bluntschii (ind^ for him in Bosnia and 
Herzegovina, but it is in^ignifieant. 



merit, H.L M. the Sultan furtfier nmsents to assign the isl&nd of Cyprus 
ta 1>e opi!iipJed and adiniiiistered by England. " Tbe cDDtin^encies for the 
operatioriH of the -ileietiaive alliance were afterwarr^a affected by tlie 
signature of tlie treaty <if Berlin, hut there remaiii.s this one, "if any 
attempt Bhu-ll hii rtiiwie at any fiitiir* time by Ituiuia to take poBSession of 
any further territo-ries of H.J.M. the .Siiltaii iu A«a as fixed by the 
definitive treaty of peace." So, the engwgf'nient of Englami extending to 
all future time, the iKsi^nmeiit of fypru* as the necessary provisign for 
enabling her to e^ieciite it, which is in no way ma4le depeiideiit ou the 
itLtrtiductinn of the reforms, cannot he limited. Tlie 4;onveiition and 
annex are in Holland's Europr.au Concert in the Etutem QueKtian, pp. 

354-6. 

t Hall, Foreiffu Jurivdittion of the Britinh Cjvien, p. 22S, note. 
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We may mention here, though only to exclude them from 
the list of minor territorial rights, spheres of inHiienL-o of a 
wholly political character, the iiifliieiife being exercised only 
over I'ulers aiid being at least actually Unaccompanied by terri- 
torial pretensions, whatever pretensions of that kitld may be 
destined to anss. Sneh are thoNc of Englan<l in relation to 
Afghanistan, to the Shan states in the Indo-Chinese peninsula, 
and to the Arab chiefs at the back of Aden. It must fui-ther be 
observed that all the instances thus quoted f-tand in relation to 
the Indian empire of England, and cannot therefore he subjected 
to the clatisificfitionij of European aod Amerieitn international 
law'. Agreements for exclusive or pi-eferential privileges of an 
industrial or eonimeiTJal nature have been obtained from China 
hv some powers, as by Germany for Shantung, by France for 
mining rights in the area to be traversed by the intended 
railway fnnn Yunnanfu to Laokai, and by Russia to an extent 
as yet perhaps not accurately known in Manchm-ia. But these 
also, whatever may be their effett a-s stepping-stones, cannot in 
themselves he classed as even minor territorial righti;. 

Asuerted Spheres of Iitfluence by Ritddmeniary Relniions 

TOith Nath-es. 

ITie eminent Portuguese jurist and statesman Martens- 
Ferrao defended the claims of his country during the difference 
with England as to their African possessions and interests which 
was ended by the convention of 11 June 1891» on a ground 
which may be noticed here in connection witli spheres of in- 
fluence, although it might also have found a place in relation 
to modes of aeijuiring sovereignty in new countries, 

M. Marteus-Fen-ao teaches the sound doL-trine that inter- 
national title to tenitory cannot be based on "cessions made by 
native chiefs, half or wholly savage, to the chance comer who 
gives them the mofit,"" because they do not theinaelves " possess 
any coni^tituted sovereignty, that being a political right derived 
from civilisation." Consequently afler mentioning, *irst, do- 
minium joined with imperium, and secondly, holding states in 
vassalage, as two of the forms of FortugaPs colonial right, 

' See alxive, p. 42, 
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he places the third fomi which be claims for her on the following 
ground. " She has also eountries with which she ha,s eatablished 
fudimentcirtj relat'Ort-i, founded on the right of first discovery, 
never abandoned and preserved in this manner. With atl these 
tribes Portugal haw always maintained relations by the ^^ldi- 
mtntary comm^rvf of which altine these peoples are capable.... 
The last form is recognised by public law, and will long continue 
to be so, in the great and uncertain enterprise of calling to 
civilisation tribes which at present are still either in the luweat 
state of decadence of the species or in the most rudimentary 
infancy." It will Iw observed that the learned writer, by 
contrastinjf the elniiii which he puts forward with imperiitm^ 
avoids confounding it with the ancient claim by discovery 
without effective occupation. He is rather to be understood as 
asserting an exclusive sphere of inftuence founded on c'ontact 
and commerce, at leti^t vhen those advantages are enjoyed 
by the nation which made the discovery^ and conferring a 
territorial right less than sovereignty, more or Ibks like that 
resulting from a colonial protectorate or that sometimes con- 
sidered to result fi'cjiii an agreement for rLTiprncal abstention 
from colonial expftiisioii. But this .shows oa the one hand how 
jealously the modem notions of rights short of legal sovereignty 
must be l-estricted to an inchoate chfti-acter, if they are not 
to constitute a relapse into views long ago exploded, and on the 
other hand how necessary the admission of inchoate rights is to 
meet political exigencies^ 

• See VA/rirjue : In qumtiart gou/ewe liermeretneiii aifre J' Aiiglelerre el 
ie Portiigol coniiidcref, art pumi tit vi't du droit inleniaiwiud, par /, Ji. de 
Marleim-FnTdo. 'Iliia essay ap^peared in IKiK) in tlie An:hht<!» Ifipliimiit.irjtiea 
as well aa se|>arJitt'ly at linnan and !tt LislHiii. 'Hie pnasigts here referred 
to are at pp. 9, 10 of the pamphlet with the imprint of Rome. 
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Rivers oa Sonndaries of States. 

When A river forms the boundary between two states it is 
Uiiual to say that the tme hue of demarcation is the thalweg^, 
& Gemian word meaning hteraliy the " downwayj" that is the 
course taken by boats going down stream, which again is that 
of the strongest current, the slack current being left for the 
convenience of astending boats, It is said tliat the thalweg was 
tii-st proposed for tliis ptirj)ose at the congress of Rastatt; the 
older authoritiea had gentmlly taken the middle line of the 
river as the true boundarv in obeditinee to the rule of Roman 
law for the delimitation of properties, which had the incon- 
venience tlmt as a river falls according to tlie season a larger 
space may become uncovered on one side than on the other, and 
so the middle line of the water may shifts. If the river divides 
into channels or branches, the rule of the ffialweg" points out the 
branch which is to furnish tht boundarVj and the islands on 
either side of that branch belong to the one or the other state 

' Thai ill the fiense of valley eiitere into tlta/tceg only indirectly, Tlie 
imnieiliale iiri(i]iii of tlie ward Jies in tlie uae of liirg anrl tlmt to express the 
UpWurd al1(l d.(iwtiv~a.rd directioiia on a Htream, like iinront and iivat in 
French. 

* C'arathe'odory, in HnltzendnrtF, vol. 2, p. 304, note S. The CDii^refia 
of Kafitatt iliil not end in uciy treaty, but we prcsiiniB that the ret'crence 
is to the Freucli note of 19 .luly 179ft, in »liit-h the French i 
gave up the deinand for the wlinle of the ialatida in 
proposed the tkaime-n for the partition of tlic riv- 
ubrigee den Traiten tie Paij;, Ire partie, c. 2?. 



a(x;iji-dingly'- I" the selected branch, or in the entire river if 
undivided, sigti£il-poHt« or oWiei' marks are oft-en set up in oi-der 
to indicate the thalweg hy marking the line of {greatest depth, 
which is assumed to coincide with it^. If this is not done, 
it will probftblv be neceKsary in many cases to fall hack on the 
old rule of the middle line of the water, whether the entire 
river or a branch. But the whole of this paragraph must be 
understood as subject to the possibility that a particular river 
boLUidary between two states may have been specially arranged 
by treaty or by undisputed posseHsion. In such eases not only 
may the islands in the river be divided differentlv Irom the 
result which the general rules would give, hut even the whole 
river may lie in one of the states, the frontier of the other 
following the shore. Thus by iuiinemorial posse-ision Hamburg 
has the Elbe and Bremen the Weser for their whole widtll from 
the respective city to the mouth of the river, and by the peace 
of Westphalia Sweden had the whole width of the Oder'. 

I'he changes in territorial limits which may rasult from 
changes in the bed of a boundary river, and the sovereignty 
over islands newly arising in such a river, are subjects on which 
the intemational jurists of the continent naturally have much 
to say. They are not of great interest to the people of the 
British isles, and we content ourselves with referring in a note 
to some of the best and fullest authorities*. 



Intematmnid River 9, 

An intemational river is a navigable river which flowa 
through the ttrritoriea of two or more states, as the Hiiine 
flows from Switzerland into Germany and thence into the 
Netherlands, or which forms the boundary between, states, 
as the Danube between Rumania on the one side and Servia 

*■ It will appear from the last note that it was with a view to the 
partitinti of islands that the ruLe waa in trod need. 

2 Caratheildurj-, En HoltzendorfF, u, a., p, 303, 

s Geffcteii's note 3 to Heffter, p. 17;5. 

» See HoltzendorfF, vol. 2_, § 56, pp. 266-8; 1 Rivier, 178; Calvo, 
§ 294. 'Die iin;rease of territory through a change in the bod of a, stream 
is called areemoit in French, and that term ia adopted in German; the 
Eog'liBh term ia Jtcurtitiou. 
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And Buigaria, or Turkey the suzerain of Bulgaria, on the other 
side. Iti the middle ages and long afterwards tlie trade and 
navigation on SLu;h rivfrs wai cruelly hindered by the arbitt^ary 
duea exji-f-ttd hy the riparian powers and the arbitrary regula- 
tions imposed by them. The vehement outtiry against such ft 
condition of things wa.'^ plactrd bv Grotius on the ground of an 
ap|)eal to reason. After desi-ribing aeeoi-ding to the views then 
prevalent about prehistoric times how an original system of 
community had been replaced by one of private property, and 
showing how the rights which so arose arc controlled by 
necessity, he mentions as a sourte of fuither restriction on 
projjerty the advantage which may a«cnie to one party without 
harm to the other party, and gives the following example. 

" So whatever latid, viv«T« af p&tta of tli« sea h^ve become the property 
of any people ought to lie open to passuge hy thos# who have need of it 
for just caiiBtMj fis if heiiig *!3iptlled fponi their nwii country they are 
Bc«lting vacant land, or desire to trade with s, nation not contijfuous to 
tii^ra, or even if they are claiminfr redress hy just war. The reason here 
is the fia.m& bs a.hoi-t^ [in the case of necesf^itv], naiii^ly ihat it wa^ ]>Msible 
for property to be introtiuced concurreiitlj" with the admissinn of Buih 
modfiu of using tilings as are profitalde to the aue and du not hurt the 
fftherH, aiid therefore the foiin^eni of property mu^t rather be oon?idered 

to have intended this But it Is ai^ked whether he who has the 

aoverijipiity in the soi] van impose due* cm merchandise thus paseingj 
whether by ]and> river ur such part of the sen as can i*e called an ap- 
pendage of the land. Certainly no eijuity allows ajiy burdens to be 
imposed oji that merLhandise whitli have no I'eftreiicc to it. Ho alsff n 
capitation tax imposed on citizens for meeting the burdens of the common- 
wealth cannot he exacted from foreigners passing thronpli the country. 
But if expenses are incurred for the security of the mercbaudiiie, ur ev-en 
for that among other objeets, tliey may he compensated by dues imjiosed 
on tli9 men;haiidise so long' as the measure of theni itoe^ Biot &Ki^ee<L tliecr 
cause'.'' 

' De Jure Btlii oc PaciK, 1, 3, c. 2, §§13, H. The doctrine of Vattel 
is similar. Speaking of lordf^ wlia estahlish a. toll on a river without 
spending a p^iiny on t\u> maintenance of the navi^tiuOj iie says: ir, 
purtnti*. at In profiri^U des terifx na ftu titer is peritonni: if- drnit df, im/muge, 
[offjii'un »e. nnit en aucnne J'a^on ii eefiii mii' le terntoire de. i/ui on fin-n-ve. 
TiiKt hauiTiir. ttent ce droit de la nnlitrf, et on ne pfti/ mm: jiiMim h Jul 
faire. ncheter. Liv. 1, ^1(14. Again: fe druit da juiUKaifti ent miaire kh 
renle de la communion primitire., dans /afnelfe lii Ifm entu-m t'taU commune 
aux hammeit et Caxxi* tidre. parlouC a chafuii enivaut vfen betoUm^ Periomie 
Tut peat etre ejilUTenieni priw de ee droit, jruiin t'esarcii-e en lul reMre'mt par 
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'ITiat the pi-inciple on which the freedam of trade and 
navigation is thus claimed on international rivers does not 
include the rivers which are entirely comprised within the 
territory of a single state, as asserted by Bluntsc-hli', appears 
from the condition that those who ubc the right of pa^riage 
muyt have need of it for just causes. It is common for states 
to raserve their coasting trade for their own nationals and to 
prohihit the importation of foreign merchandise in ships of 
thii-d countries, and no question is ever raised as to the inter- 
national lawftitness of such i^estrictions. But a state can no 
more be bound to open its river ports than its seaports to 
forejgnei's. It is only when a state on an Jnttrnatioiial river 
and an oversea state, or two states on the same international 
river not eonttguons to one another, arc desirous of such 
intercourse, that the vessels of either have a just cause for 
needing pHssage through the toriparian territories lower on the 
river in the one case or separating theiti in the other case, and 
that the doctrine of Grottus applies. The test for its apphcation 
is that the navigation in (juestion ha.s a lawful territorial ori^n, 
and a lawful ulterior destination bevond the part of the river 
through whieli the passage is claimed. The principle asserts 
the fix^ use of rivers as the vehicle of intercoui-we not in itself 
affecting the i:onntry of passaf^, and nothing more. 

Hent:e it follows that his own principle, applied aa we must 

l'in(rodia:lioii itii damaine et de la pmpritti. Liv. 2, §123. TliB system 
which Vittel Luilds on this foimdatioii 38 that in owiei' tc tslnim the right 
of paasiiRc yoii muat hnve a necessity fur it, in wliich there can be little 
doiiM tliiit ]ie would have iiicliided the dceire to trade ivitU a distant 
nation wbith GrotiuB cxpreaely mentions, for, after exemplifyirg nei^essity 
by the inability otherwise to procure the meaiiw of living-, he adds on de 
aatinfirire a quHqim autre oM'^irtion riiiiDtiiuMi:, anil he liad maintained. 
(1. 1, ^ 21) that rine nati-mi duit te pp.rJWthmier, dk el ittn t.tat. But the 
tetTitorial sovereign is tlie judfje whether an equal necessity dues not 
prevent liiTii from gWlitilJg ynur elaim. Only {1. 2, ^ 120), if tli6 uae of 
his territory which you clajm to ma.ke woiilti evidently cause him no 
damage, his refnsii! will be an injury ; and if he gLveH no reason, which 
we ahall not lie «'n>ng in interpreting ixa n« reason which you regard aa 
reasonably aufficient, you may consider hitn as an enemy and act towards 
him fij* pfud&nce dktate?. 'ITius the teri'itfli'iai sovectign ia nat really 
allowed nrnch discretion, 

• Droit hdertMlionai Codififj §314. 



CH. vn.] 



InteTnatioTial Rivers, 



U5 



novr npply it, cuts out a part of the doctrine which, not 
iiiaw'urately as international law then stood, was held bj 
Grotiu.s to follow from it. THej Ideas of neutrality entertained 
ill his age allowfd a lawful ulterior destination to be furnished 
by the pnrpoae of carrying on a just war in the region to be 
reaiihed by the pa-swage claimed. But now that a neutral n]ay 
not concede transit to the armed forees of any belligerent, be 
his cause just or unjust, a hostile destination to an enemy*s 
foantry afft'cts the country of passage in the vtry serious point 
of the performance of its neutral duties, and it is agreed that 
the rights on international riveis do not extend to ships on an 
e-n'and of war. 

Very iMion after the publication of the great work of Grotius, 
Art. 14 of the treaty by which Spain in 1G18 acknowledged the 
independence of the United Netherlands closed the Scheldt on 
the side of the latter, a measure which was maintained against 
Austria in 1713 when the Spanish Netherlands were ceded to 
her by the treaty of Utrecht, and from which in 1784 the 
enipenir Joseph 11 vainly attempted to free his Htates. Thus 
coiinnunicatiou with overyea countries, whether under the 
Spanish or Austrian or under h foreign flag,'was denied to the 
provinces now forming part of lielgiuui'. And for nearly two 
centuries the tendency, both of thought and of action, was to 
support the principle of Grotiuri only .fo far a« it operated in 
favour of riparians, and to give to the latter not niei-ely the 
right of paswvge but also that of sharing in the river traffic 
commencing or terminating at one another's porb*. In Roman 
law navigable rivers were public, that is they belonged to the 
state for the general good of its subjects, and as this doctrine 
was applied to the shadowy state unity of Germany, the result 
lay in the direction uf a free comiiHH) use of German rivers by 
Gernaiis but not by outsiders, though even that narrower aim 
was far from being practically realised*. Then the wars of the 

' 'ITie Dutrl] argued Ihat the channels by wliich the ivat«rs of tlie 
Scheldt ceat'lt the sea ncroas tlieir terntory w6re rtiafle unviable only hy 
their industry and exiwiiditure, and oUKlit tlu'refnre to lie regarded as 
.irtifitinl coniETkiiiiii^tiong iiiid not as imtural river cuiiiveK. 

* See the piece on the inter national la-w of rivers in thij 2tid vulunie 
of IhdtiefidorS's Handbucfi den Vo/kerrechU, which is by Camtht!iidi)ry, 
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French revolution and einpii-e produted many tcTlitonal thangea 
embodied in trcRtics dealing with the rivers affected by them, 
and in thase the fitedoiii of the river niivigatioii for the 

coriparians was repeatedly atiirnied. Thus the practice seemed 
to be astiiLining the shape of what has been called a condominium 
of the coriparians, in favour of which the legal arglUilelit was 
enforced by that froiii tlie reciprocity whieli it established 
between them mutually, while excluding those who, being 
external to the river, would not be on a recipixjcal footing with 
the riparians. 

But the very denial of the Grotian principle by the clo.sure 
of the Scheldt provoked the reaction which was to give that 
principle a cuirenw which it had liot before attained. By a 
decree of the French eonvention, 16 Novenibiir 1792, the 
Scheldt was declai^ed open heeause "a nation eannot without 
injustice pretend to the right of exclusively oempying the 
channel of a river, and hinder the neighbouring peoples who 
border on ita higher Kliores Irani enjoying the same advanta^." 
Thus the Scheldt wfts opened, and as it proved (inally, in 
purfloance of a doetriiiL' which would give to n riparian state 
the right of free coniniuiiication with oversea states, under their 
flags if it ehooses to receive them as well as under its own Hag. 
And on the fall of Napoleon the allied sovei-cigns placed them- 
selves in line with the more advanced opinion, declaring, by 
Art, 5 of the treaties of Paris in 1814, thtit "the navigation 
on the Rhine, from the point at which it becomes navigable 
to the sea and recipi-ocally, shall be free, no that it eaniiot be 
prohibited to any one"^; also that "it shall be examined and 
decided in the forthcomings congress how, in order to facilitate 
communication between peoples and render them continually 
less strange to one another, the preceding disposition may be 
equally extended to all rivei"s which in their navigable course 
separate or trsvei^e different states." The congress of Vienna 






who {p. 292) quotas from tSie capitulation on the elei;ti»n of Kraiicis II 
"also no exclusive riglit »i iiavig'a.tion " (Art. 7, §§ 1, .?), and " that ^^hips 
mA.y yass up and down uitliindereil, and that one Order may not less tliau 
iiiotliei' aviiil jtrtulf aecoi'ding- to riglil, and equity of the tiia^uitiuent 
n|ipi irtunlties provided by (!oil anil the beuelitB conferred Ly nature 
heraell" ^Art. 1), §5 \i, 7). 



CH. vn. 



International Rivers. 



147 



however fell a little sliort of this promise. By Art. 108 of its 
Act the coriparian powers of each river engaged to regulate 
everv thing relating to its navigation by their common agi-ee- 
ment, taking for base the principle laid down in the following 
arti(!krf ; and by Art. 109 it was declared that the navigation 
on each river, from the point where it becomes navigable to its 
mouth, shall be entirely free, and cannot in respect of commerce 
be prohibited to any one. A compaiison of this language with 
that which had been used the year before shows the substitution 
of the phrase "to its mouth '^ for "to the sea," the introduction 
of the phrase "in respect of eoramerce," which at first sight 
might seem to mark a contrast with the passage of ships 
destined for war but which might also serve to contrast com- 
merce with navigation, and the referent* of the whole to 
regulations to be laid down by the eoriparlans without the 
intervention of outside powera. The wording .seems to have 
been skilfully chosen in order to mask a i-etreat, intended by 
some members of the congress, to the ground oi con4om'mkim\ 

^ The special artitles H-ith regard to the Rhine wliieh were aTine.tert 
to tlie Act of the i:ongress <ii %'it(ii]a }ir<iviiled for the free iiavig-atioii of 
that river _;' !(■*'; i(V In thit, liut uuly ■hohn k nipimrt ifit vmH-iiirn:i: ; and the 
minutes nf 3 Ma.rcli 1815 rei-ord that tli* other members of the unmmission 
saw im reaawn for adi>ptiti|K an airieiidmeiit of tliwse artides pn»poaed by 
Lord tlaiitarty, hei»iise the wording adopted vt :<cmiii>iU p»g n'vfoigiier 
lien dinponftiims da trtiiU de Parin, qui nc ixWinrf ^w'li dSiurrai-fieY' la 
iiavifffitioii den eiilrai.vji iju'un cimftit mire ki i-taia riveniins poitrait finre 
nuilrf, ft linn tie tfoiiner ii tout fiyr-C d'l-tiU iiint-nttn-inn un droit de nmngalian 
eglit u relui den tiijeln dei I'ltil:' riveraiiix, ei piiiii- Ipque^l iJ ii'i/ nuriiit iiin.-ujte 
r^ciproi^ir, Tliere wjw mi siibstaTLtin! differeiic.i^ betwetiii tlie wording 
adopted itnd thiit pri)pi:i9ed \iy LarA <.'lajn;arty exciiipt that tins latter wnnld 
have dinrlared tlio Ilhiiie freti cm cnimme.ri:e f.t <} In nitvigiitioii ih tiniU'i' lea 
nutiiiiui. Mt the ma-Jority of the commission would seem tu have relied on 
the oniiflwioii of freedom of uavip-atioii, be distinguiwhed from frtftdom of 
wiinirerce, for preventing the nrtitles as to the Rhine from securing the 
complete liberty of oversea traffic, not with standing' the use in tlieni of the 
wording' ju*qu'<i la irter. In th-at tJiae tliey must have put a giniUarly 
restrictive iiiteTpretation on the words /mrm It: ra/ipur( dii comnicrcr^ where 
they ar© used in Art. 10!> of the Aet for defiiiinjf the geiiernl doctrine; 
acid M. Kiigtlhanlt. in his article on La Litierti: da la Naingalioji _lind'ilti 
in the Hrimf. ile IJ. (. ft d* L. C, t. 11, while i:oml>atiiifi' the restriction, 
admits it to follow from the Kiitmte tlmt it waa ititendeil by tlio words in 
question to cxclnde foreign ilags : p. tiS5. But this will uol explalu the 
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During the forty years which succeeded the congress of 
Vienna the navigation on European international rivers con' 
tinued to be regulated by conventions of the coriparian powers 
which in general did not admit the forojgn or oviaftea flag. 
Sii(!h were the conventions of the German powers as to the 
Elbe (1821), the Wt-ser (1823) and th« Ems {184-3), and the 
Austro-llassiau convention (1818) as to the ViHtidji, the Dniester 
and the Pruth. The Act of 1831 as to the Rhine was so 
strinf^nt thnt Prussian vessels, commanded and niaimed by 
Prussians, could not carry on direct intercoui-se between the 
Prussian ports on the Baltic, as Stettin, and on the Rhine, as 
Cologne'. 13nt the conventions as to the Po (1849, between 
Austria, Parma and Modena; 1850, accession of the Pope; 1851, 
Austria and Sardinia) admitted the universal ei^uality of flags, 
and fio did the aiTangement as to the Scheldt, the opening of 
which would otherwise have been of small advantage to Antwei"p. 
On the other hand the convention as to the Elbe did not admit 
even the coriparians to the river traffic commencing and ter- 
minating in the same state, only to that between river ports in 
different states. 

The congress of Paris in 1856, dealing with the Danube, 
brought on the scene a river in the navigation on which the 
intetefits of oversea powers bore a greater ratio to those of the 

reference ia the minute to fhe treaty of I'aria, for the words jton* ie 
Tiipji/iri du coJiintKrce do not occur there. In giviiifc a. i-eatrictii-e interpre- 
tfttiiHi of tliat treaty the majority probably betrayed tlie fact that, in the 
mcau time, they had reiMvar^d the courage neirefistiry for resisting' the 
wave of (ipiDioii which in the hi^t *^iLthii?iaani attending the vii'tnry of the 
alhes had caniud tlieni away ; and tliey may have been [)roni]rted by that 
uhaiigc (>f tlieir attitude to suhstitLitt! jnx^u'ii sun niiiliowhitrn fur pinijitr) lit 
jrier, in the general prnvisifliis thoiigb not in those for the Rhine. The 
artidi) liy M, Eajfelhardt here referred to foriiis a chajtor in hie w«rk 
Du Tigimfi, eoiattiiiQanel dei) Jieuw-e interna I ftuKr'i.r. 

' See the article by M. Eiigelhardt referred to in the last note, of 
whith much use has been iniide ia tliis chapter, p. JMiB. The learned 
a.uthor aays, p, Sii, that the coaatiiifc tnifliu is not prohibited to out.-'iders 
on the lower course (Jp pitiroiirs iiijrrrniir) of any oouveutional river, aud 
he quOt^i's as exaiiiplfa the Elbe between Hambu-rg- and Cux.haven, the 
Weser between liremeii an'd Bremerbafen, and the Dutch part of the Rhine. 
This makee au exc^eptian to the statements which we Itave burrowed in the 
text. 
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than had been the 



istHtice, and 



npariaiis 

tht! ti'caty which resulted provided as follows. 

"Art. XV. The Act of the Congress of Vienna, having cHtalilislied the 
prilicipks intended to repilate tlie navigation of rivers wliitli separate or 
traverse different states, the fOnitTacWng- powers stipulate among them- 
selves that thnae priniiiples Khali in future be eipLAlly appHuri tn the 
Duiiube and iLs niDutbif. 'l^cy declnve thiit thia arraiijireinent h(Miceforth 
fomiB a part nfthe puliliu law of Eurojie, and take it under their guaranloe. 
The liivvi^timi of the Danube cannot be Subjected td nliy impediment ot 
charge not expressly prnvided fur by the stipulations contained in the 
fnllowing articles: in cotiseq^uenea thei'e shall not \w levied any tali 
fdunded Rolely upon the fact of the navigation af the river, uor any duty 
upon the jfofxls whidi may Ite on Iward of veBsels. The regulatinns of 
police and uf qniimntiiie to be estiibliKbcd for the aifety of the afcitcfi 
separated or Iraveriieil liy that river shall he so framed as to fnciiitate as 
much ;tg possihly the passage of vc^sola. With tlie txception of suofi 
rej^iilatioDH, uu obstacle whutev^r shall b^ opposed tn fr^e navigatic>||. " 

Provision wa.s made for the execution by the joint action 
of the great powt'i-s of the necessary works for I'leariiig the a^ifess 
to tlie Danube (n)iu the Black Sea, and a commission of the 
riparian powei^s appointed by the treatv drew up regulations 
dated 7 November 1857, bv which the navigation between the 
sea and all river ports was to be open, in either direction, for 
the Hags of all nationw, but the traffic bebveen river ports was 
to tje open for all the coriparianis and for thcal only. This 
certainly did not correspond with the express declaration of tlie 
treaty that no obstacle whatever shoidd be opposed to free 
navigation except for police and ijuarantine, and the regulations 
were consequently disallowed by the great powei-s assembled in 
conference at Paris iit 1858, tlie powei"K expre.ssing chai-actcristic 
opinions on the possibility of justifying the conclusions of the 
coinniission by the refcrtJlce which the tltaty hsJJ made to the 
Act (if the eongreas of Vienna, Austria-Hungary, interested as a 
riparian, defended the regulations as consistent with the minutes 
of 3 March 1815. Prussia, interested as a riparian in the German 
rivers of the north but not in the Danube, agreed in the inter- 
pretation of the Act of Vienna but held that the treaty of Paris 
had appli'.'d a more liberal mtem to the Danube, England, 
true to the view she took in 1815", rejected the re.strictive 

* @ee note, p. H7, for the ameudment proposed itt ISIR by Lord 
Clancarty. 



interpretation of the Act of Vienna. France also rejected that 
interpretation, observing that any doubt uliich could exist 
about it wan set at rest by the primitive and fundamental 
disposition of the traity of 1814, which bore in substance that 
the navigation on the Hhine and on aJI other international 
riverH shoidd be fret, so that it eannot \k prohibited to any 
one. In the result, the lower Doiiutte is open to the foitigii or 
oversea flag as far as the seagoing vesMtIs w-hifh in fact na>igate 
it ean aiieeiid, without any rehtrietioii of the traffic in whifh 
they may eiifrage, and on the whole of the river the traffic 
bttwcen river portts, whether of the same or of diffei-ent states, 
is open to all the cctripariiins. What has been thus stated as 
to the DrIHiW is aW tht avtltal condition of tht Rhine, except 
that under the convention of ! 868 the adutiKsion of the foi-^igii 
flag is praeticjdlv qualified bv the necesi^ity of the vessel kjeing 
certified as (it for the river navigation, and of her being 
piloted by a person domiciled in one of the riparian states and 
eertitied by it. But there had been paints in the history of the 
Rhine which require special mention. After the separation 
from that river of the Waal and the Leek, which join the 
difTereiit branches of the Meiise and lose their names in tho^se 
of the latter and of the eliiuinels i-onneeted with it, the sti-eam 
which continues the name of the Rhine is insignificant, ami the 
pasHHge from it to the sea and inveifielv is intercepted by the 
sluicea at Katwyk. It wa.s therefore agreed, first that the Leek, 
and afterwards that the Waal, should be substituted for the 
nominal Ithine in respect of international navigation, Holland 
representing tliis as an act of grace since, according to her, 
the conventioas only applied to the latter. And even on the 
Waal she closed the international navigation at Gorcwm, where 
the tide begins and the name of Waal ceaseM, which she said 
satisfied the words Jtmqii'a la mer. But both the outside and 
the riparian powers contended that those words meant "into" 
and not merely '*hs far as^ the aea, an interpretation which the 
conventions for the Kibe and the Weser had already adopted by 
saying bU in die vff'ene Sec, and that the stipulations as to the 
Rhine could only be satinfietl by the freedom of the real outlcta 
of its water. By the convention of Mayence in 1831 Ilollaud 
conceded the freedom of the mouths leading by Heh'oetsluis and 
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Briel to the Waal and the Let-k, and undertook, in case of 
their beeoining obstrotted, to open for the international naviga- 
tion pasna^s as Konvcnient as tlkose which should be nsed by her 
own KiibjcctB. 

Passing from Europe to America, we may first notice that 
in the trt'ftty of 178S, by whith Great Britain ael;ilowledg<.<E the 
inde[)*;ndcnce of tlie United States, the right to navigate the 
Mississippi in that part of its watei-s which belonged to the latter 
was secured to British siibjectSj but that that stipulation was 
not repeated in tht Anglo-American treaty of 1815. At the 
former date the Missiawppi was erroneously believed to rise in 
the territory which it^tiiaincd Hritish, attd even otherwise it 
fuLfllltd the geogi'aphital eoildittons of an inteniationftl river, 
Spiiin being nlreadv the sovereign of its mouth on one side, and 
bv the arrangements of 1783 becoming such on the other side 
also; though it is probable that the position of Spain at the 
mouth wonld not aloue have dictated the stipulation, since, had 
the true source been kno\\TU F.ngJand would have been seen to 
be an outsider to the navigation. By the latter date the river 
was known to lie entirely in the territory of the United States, 
which had ac(.|uis-ed itt. mouth. The internationnl rights iii its 
navigation, whether founded on mistaken geography or on real 
eonditions, lapsed with the mistake or the conditions, and a 
river being and known to be comprised within a single state 
could not be treated in an exceptional manner on account of its 
past history. So also the Po, since it became exclusively Italian 
in geogrnphv through the acf^uisition of VeTlioe by Italy, has 
been subject in its navigation to no rights but those of Italy'. 

On the Miiisissippi while Spain possessed its mouth and 
claimed the western bank of its higher course, and on the 
St l^awrence of which the lower course lies in a Briti^^h po.sses- 

' Plate (vol. 2, pp. fJ;i, (54), Kivier (vol. 2, p. 228), and perhaps 
Carathmdory (2 Hnltzetidorlf '■VKi) though his wupis niBy flJiriit of a 
less tKU^iittive ititi>rp relation, luaiiitaiii tliat territnml uliiiiij;es traiiB- 
fnrinin^ an inte-rniLtional river intf> one (.'ompriaed. wtthiii ti Eiiifjle ftate 
have tin effect oti the lihi^rty establislieil upon it for 'liffereiit fiags during 
its i liter iijitiijiial esisteTice. They quote the treaty of Ziiric-li, by whith 
Au^triO' t'cled ih<i JVfil4llfW l>llt the convpntious as to thii i'v u'ere mam- 
twined, but Austria cuiitiiiued to pussesB a part of the Pn until her 
■cession of Venice. 
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sion, the question of iiit^nmtional rivers presented itself to the 
United States as against i^pain and England in circumsta.nc!es 
differing in some rejspects from those which had attended the 
European L'ontroversies. No toniiiion use of the river by cori- 
parians, however i-estricted, had been growing up, eis in the 
dominionis which acknowledged the Holy Homail Empire Or on 
the frontiers of that tinpii-e and I'miieti; no appeal to the 
Koman law bv wliichrivei's were in the publie domain of the state 
would have had any meaning. Thei-c was nothing to lead the 
thoughts to a coiithmiiiium in which the right of navigation on 
ea*:h part of the stream as well aw the appropriate regulations 
for it should depend on a vote of the coripurians of the whole. 
The daiin uiade was simph that uf Grt>ti«s mid Vattel to 
innocent [jasKage through the territory of another sitate, and 
was supported as by them on philosophical grounds coneeiTiing 
the original cuiistitutton of sovereignty, a little qualilied in 
statement Ijy the ahticnce of any state other than the coriparians 
I whith might have an intereat such aa the maritime powers of 
■ Europt have in the gitftter rivers «f th«t quarter of tlie globe 
although Hot bordering oq them. The United States eontended. 
that the fret-doni of the oeean to all men and of rivei-s to all the 
riparian inhabitants was a sentiment written in deep eharji.etei"s 
on the heart of man ; that the authority of this natural law was 
augmented by the fact that when the inhH!>ita]i ts of the lower 
part of a river excluded those of the upper part from its naviga- 
tion, this WHS only the trimiiph of the strojig over tlie weak, 
and was eondeniiied aw Hueh by woeiety in general. It was true 
that the right elaimed was an imperfect one, because its exercise 
must be dependent to a considerable degree on the coiivenieney 
of the nation through which persons using it were to pass, but 
if it wei-e refused, or so sliaekled by regulations not iiecessaiy for 
the peace or safety of the inhabitants as to render its use 
impracticable, an injui'y would be iiitJicted for which it would be 
proper to exact redi-essi. 

' See Jefferaoii'a Imtrnctionii Co the Minittem 0/ thtt United States in 
Sp<iii>, Wftite's Sirit^ Fipert, vM. Iflj p, i:j.') At.; aiid Hfititsh iiitd Foreign 
Statu I'apern, 1H.'M)-1 , \t\\. IO07-7''i. Tlie arguirieiiha are aiiitimarised by 
Wheaton, Mixtoi'y of InUrruitioniil Imw, 4th period, § 21, and hy Hall, 
5 31). 
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Aa this is the first occasion on which we have met with the 
class of impeifect rights, it will be well to pause and consider it. 
Within flf fittite, le^slfttion is largely occupied with giving effect 
to ciainis to ignore which it ia fdt would be a violal^ion of 
attributive justice, yet which would eause great inconvenience 
if their assertion was not fenced bv di^finition and limitation. 
But it is uniiecessary to notice those claims in their original 
undefined and unlimited condition, betause the legifilator is on 
the spot, ready to sni)pl_v whatever (jreci^on is reqni)*ed. An 
illustration Ih funiinhed by the claims of inventors and authors, 
which are recognised by the laws of patent and copyright do far 
as is deemed compatible with the general gooii, find cannot 
be entertained any further by the courts of justice. ThuK the 
distinction between moral and legal rights is well marked, even 
when the former depend on that pai-ticular virtwe, justice, which 
is most intimately connected with law, But since in tlie society 
of states there is no legisktuK beyond the very imperfect one 
of custom and agreement, which mav establish principlew but is 
little (ittcd to define practical details, much injiistiee would be 
done if rights not clothed with all the pi-eci.sion desirable for 
action on thcni weixi dismissed as siiinniarily as they arc dis- 
rais.sed by the interjial Inw of a state. It is necessary' to intiw- 
duKe a class of imperfect rights between those which are merely 
moral and those which are perfectly legnJ. 

Besides the navigation of international rivers, the extradition 
of criminaU mav be taken as in point. As we have said else- 
whei-e: "Doctrine mav lay down that extradition ought to be 
granted only for grave crimes, hut it cannot determine pifcisely 
for what crimes. It may lay down that a piima J^acit case 
ought to be made out against the person accused, but not 
pitt'isely what evidence not watisfying the usual requirements of 

the court ought to be received from abroad for that pui'pose 

Doctrine nmv lav down that a state ought not to bar the 
peaceful pjwsage across its territory along a ri\er, or hamper it 
by customs duties, but it cannot determine the measure in 
which those who use the passage ought to contribute to the 
cost of maintaining the navigatii>n, or the regnlation^ to which 
they ought to be subject for the Security of the state across 
whitih thev pass. Therefore extradition and the peawful navi- 



gatdon of international rivers must be imperfect rights in the 
sense that conventions are indispensable to tlicir dtie cnjoyioent. 
But it does not follow that there is in them no eliJment of 
law.. ..If a Mtate persistently refused to eonclude proper conven- 
tions for extradition or to auntnder fugitive triminnls without 
them, it is not to be supposed that other states voiild put up 
for ever with its being fiii Alsatia, rendering due repression of 
crime within their own limits impossible. Nor is it to be 
supposed that .states desiring c-ominerce with one another... 
woidd feel themselves bound to forego it for ever because a state 
acrais the territory of which it was nectfifsarv to pass along 
a navigable river wa.s persititcntly churlisli'." Reserving Until 
we have completed tht history a final answer, such a.i assumed 
in the last woi-dw, to the cjuestion whether ii right of the kind 
can be elainicd as already established on tiiternationa! rivers, 
sufficient reason seems to hnve been shown for the adniisnion in 
aoriety of states of a class of imperfect right.s, to whieli the 
eraent of law is contributed by the support whicii powers 
taking in extreme cases thc-ir remedy ir their own hands would 
receive from that society, no that the true description of the 
rights in question is iinperfcct legal rights. 

The American argument therefore appears to us to have 
been well founded. The answei's luadc to it, which so far as 
England wa,s concerned were inconsistent with the stipulations 
to which her supposed possession of the upper Mississippi led in 
1T83, were based in substance on the rejection for practical 
purposti^, betweeit states tts well as before th« internal courts of 
a state, of natural law or attributive justice, and of the doc~) 
trine of iniperiect international rights which springs out of it, 
Jlights on international rivers were derogations from territorial 
sovereignty, and were not merely shaped by international con- 
ventions hut drew their origin from them. The fumlainental 
constitution of sovereignty contained no exception for innocent 
passage on rivers, and the United States' claim to navigate the 
lower St Lawrence was no better founded than would be a 
Canadian claim to carry goods to the Mississippi, the Ohio or , 



Chajitem on the PriHdple* of hUenmUvwU Law, pp. 74, 7*. 
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the Hudfion, either by laiid or by the canals in the United 
Statest and thence down thoae rivei-s to the sea'. 

In the i-csiilt, Spain, by the treaty of San Lorenzo el Renl in 
1195, opened the navigation of the Mjssi.'isippi to citizens of the 
United States, reserving the right to extend it to other powers. 
And after various changes in the ronventional situation the 
Anglo-AineriraTi treaty of Washington in ]871 secured the 
usual international rights of navigation not only in the St 
Lawvi^nce hut also in the Yukon, Purtupine and Stikine rivers 
and ifi the St Clair Flats canal, while lilugland undertook to 
urge on the dominion of Canada, and the United States to urge 
on the several states of the Union, that thev should seeuru to 
the opposite party the use on terms of «|iiality of the other 
canals conneeted with the navigation of the St Lawrence. 

Ou the South American rivers, nminl^v in tonsecjuence of the 
great conimercial interests of England, France and the United 
States, the tlags of all nationfi and not merely thtjse of the 
coriparians have b^en admitted*. 

Itv the General Act of the African Couferenee of Berlin of 
1885 it is provided: 

"^'Art, -. All fli4!>, without distiuttidii i>f rialiuiifility, shall have free 
access ti* the whole of the cciHiit-Hrie *if the terri tori *'iJ liiiove eriiiiiiei-Htwt, 
tu tlie rivers there runiiiti^ iiitn the sea^ tn all the waters of the Vougo 
and ittt affluent^', iitduding tii<> lakes, and t9 :kll the parts gitua^te on the 
bstika of t1li>se wiLte>^, a^ w^ll as t[> aJl ocaals which may iti futuri; he 
cnnntrii-cted with intent tn unite the waterc-imrscB or lakes within tho 
liiitirf areji of the territories liescriheri in Article 1. Those traiiiifi- under 
audi flags may eiifm^ in all sort? of tracisjHirt a.nd carry nn the cofistiiiff 
traile hy sea and river, as well ua iMtat traffic, on the same foiitijif as if 
they wei-s mihjuirts. 

'^'AH, :J,..A11 difiereiitial dues on veesek as well as an merchandise 
are foriudden." 

The territories to which the articles here ([uoted apply are 
those constituted by Art. 1 as a region of free trn<le, Hubject to 
a discretion which the same article rtseri'ed to powera ah"eady 
owning territory in a portion of that region; andthiu leads us to 

' lirili'h P'tj/rr in the Navigation of IJio S( J^aiermice ; Congress Docu- 
ments, iiu. Hi. 

* For the treaties and the emperor of Bnuil'ij decree of 18t!7 se* Calvo, 

55 aao-2a9. 



an important utterance of Lord Salisbury with regard to the 
riglits on international rivei-a. In 1888 the Britinh settleiiients 
on the Hhire, an affluent of the Zambezi, were in danger from 
Arab wlave raider!), and the liritisli government asked Portugal. 
to which the lower jjart of the Zambezi was agreed to Irelong, 
to ptrmit its subjechi, but not the Arabs, to revive munitions 
of war by way of th* rivtK. Portugal, which at the tiwt was 
in an acute state of rivah-y with England as to the region in 
question, claiming for herself the soil of the Britis^h settlements 
on the Shire, prohibited the piissage of munitions of n'ar both 
to them and to the Arabs. There was no doubt that the rivers, 
so far jiN properly Portugue.se, were included in the discretion 
above referred to as rewcrved by the conference, hut tliere was 
a question whether PoHiigal had rot tngdged herself to exercise 
that discretion in favour cf the freedom of navigjitioii on them. 
In those eireiHiistances Loi"d Salisbury on S5 June 1S8S ad- 
drefised a despatch to Mr l*etre, the British minister at Lisbon, 
in which lie said: "hut even if she [Portugal] had given no 
such pledge* this country could not admit hei- right to in- 
augurate a svateni which would practically result ni the exclusion 
from the waters over which whe ha,s conti"ol of all British ships 
wifihing to pa-is beyond those waters. Sir J, rergussun's 
rcmarku in the House of Commons were in this sense, and I 
should wish you to state to Senhor Harms Gomes that they 
accurately expressed the views of Her Majestv".-; government'." 

This pronouncement must be read in connection with the 
fact that a convention a'^ preliminary to the international use of 
a river, important an it certainly ih for prevcntini^ the abuses 
likely to attend unit^ulated navigation through a populous 
country, could be little needed in the ease of so wild tuid 
thinly peopled a region as that of the lower Zambezi. So read, 
the pronouncement ranks the British government in line with 
the doctrine of V'attel as applied to rivei-s nut confined to a 
single national territory, and with the United States' argument 
on the North American rivers, both treating the right of inno- 
cent pa.ssage along them aii a real one, and ill the case of 
neeeaaity to be used on the responsibility of the state asserting 

' Parliumentarj/ Paper c. &9(H, p. 43. 
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it, although nomiftlly to be completed by agreement with the 
tenitorial sovereign; in other words, an imperfect right. 

We may "*'*' 'ook back on the histoiy which we have 
traced, and ask whttlier it does not amount to such an accept- 
ance of that right by the civilised ivorld as makes international 
law by the consent of utates. We have seen the riglit carrietl 
into practical effect in Europe, America and Africa, by a 
series of conventions so numerons as* to imply strongly that they 
rest on a common principle, and without linutatjon to the 
coripai'ians wheifvci' the intereat of outside powers has been 
surticiont to induce them to intervene. Thi.s was accompanied 
in 1814, 1815 and 1856 by expressions pointing to the general 
application to all rivers of the principle that was Ijeiiig applied 
to some rivers on the respective occasiuns ; and if in 1815 there 
was hesitation on the part of sonie powers as to whether the 
principle included any but coriparianw, the pronouncement of 
18S6, which included outside states in itst benefit while citing 
that of 1815 as precetlent and authority, and was followed up in 
1858 by the rejection of narrow er i-egiiiiLtioiis, put for the future 
the larger construction on the Act of Vienna. In 1885 the 
principle was applied, and in its largest construction, to the 
acquisitions thenceforth to be made in a va.st i-cgion, leaving to 
the powers already established within its liinita an option 
naturally resulting from the fact that the nuKsion of the con- 
ference was only to deal with parts still unoccupied. Lastly, 
the principle has taken a progressive hold: enjoyment has been 
claimed as an imperfect right by Gi"eat Britain, which once 
maintained that convention was its only origin. We conclude 
that a sufficient consent of states exists to waixant the assertion 
tliat a right of navigation* of which the best stjitcnient is that 
made tor t.he Danube by the treaty of Parin in 1856s tsists as 
an imperfect right on navigable rivers traversing or bounding 
the territories of more than one state'. 



' S#e iibove, i>. 149. 

= There were certain tollfi on German rivers, granted by emperors of 
the Holy Romati Empire or hy simple kings «f Germany in the remote 
times w))i?n that ■country hnd in)t yet been broken iij> l>y an exagigerated 
feudaJiijnn, ar believed tu ba-ve been so granted becauso their origrin was 




In tabulating the opinions of accredited authors on the 
tftubjet't, the inipoi-t«nt difitijtL-tioii in betwfwi (A) Those who 
deny the right of iniKKront passage, i-efeiring the matttii" entirely 
to ronvention, nnd L-onseqiieiitlv allowing the territorial state to 
refuse the passage or to exact a price for it; with whom must 
be classed those who assert a duty on tlie part of the territorial 
state to allow the pcissage suljjett to a rca-sonrtble convention, 
but make that state the final judge of its duty; and (B) those 
who as,sert the j-ight of innofellt passage, of C'oui-se HorniaJly to 
be regulated by eonveiition, but so that a clearly wrongful 
refii.'yil by the territorial state may be resented as an injury. 
Among the authorities in the reKpective classes the following- 
may Ije mentioned, subject to some doubt aa to one or two 
whose language does not lend itself easily to this dtiasifieation. 

{A)— KlUber, T>roit <ie.? Ge/i-s, §§ 76, 135 ; 
G- de Martens, Prk~ix, § B4 ; 
Heffter, 1 77 ; 
Calvo, §§291.393; 
F. de Martens, vol. 1, § 1^1 ; 
Phillimore, vol. 1, §160; 
Twjss, /-OK) of Nations {Peace), § 145 ; 



Hall, § 39. 



!]ost in antiquity. Some of these existed down to a time later tlmn 1815, 
and the reader who (iiky moet witli tliwn in the midat of the International 
history of the rivers in question must be cautioned against supposing- that 
they are incnuBJatent with that liistorj' as traced in the tevt. They were 

proprietary rijirhta acquired under au authority wliich at the date nf their 
inception vras & natinDal one, and, as Kuch, lud survived tu times when 
the relations of the rivera-oii u'hich they were Levied and of the euj-roundiiig- 
territoriee had become int«niatioiial ; as anachronisms, they had to be 
suppressed with compensation. The most ri>in:ii-knhl(; instinee was that 
of the Stdde oi- Bruuftliaiisen tiiU, levied on the Elbe below Hamburg, 
from which the Hamburgfrs obtained an exeniptiou in lia;), Donlirmed in 
12f)8, hut which continued as against others and became vested in the king 
of Haiicver, (t was regiilnted in 1843 by a conveutiou of the coripariaoB 
of the Elhe, and suppressed in IBfil for compenaatitm, liy a general 
Euro-peou treaty and a treaty between Hanover and the United Sta-tee. 
See Twias, Lavi nf ifatiana (Feaee), § 1B6. 
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<B>— Grotius, 1. 2, c. S, §1^; 

I'ufendoi-fF, 1. 3, c. S, n. 5-8; 

Vattel, 1. 2, 5 130; 

Bluntsfhli, Droit International Codlfii, % 514 ; 

Geffcken, on Hettter §77 — "free passage to all, hai at 

kaiit to all t:onpni-ians^; 
Engelhanlt, R. ik D. I. et de L. C, t. 11, p. 372 ; 
Caratheodory, in Holtiwndoi-ft's Hiuidbitch des Volkerreckti, 

vol. S, § 60 ; 
Fiore, § 794 ; 
Rivier, t, 1, p. 226; 
Despagiiet, § 4S8 ; 
Ulliiiaiin^k: 
Institute of Itittmatioiial 1-aw, Heidelberg resolutionH, 

^7(rtHmrfi 1887-S, p. 183; 
Whuaton, Elevumtn, % 193. 

It remains to notice a point on the navigation of interna- 
tional rivers about which there is univereaJ agreement wherever 
the right itself is admitted to esiat, and for the statement of 
which Whi-'aton's words inav conveniently be Ijorrowed. "It 
senilis that this right draws tufter it the incideiitfll right of iiaing 
all the means whit-h are neeL'ssai-y to the set'ure eiijoynient of the 
prineipal right itsflf. Thus the Roman law, which considered 
navigable rivers as public or aommon property, declared that 
the right to the use of the shoi-es was incident to that of the 
water, and that the right to navigate a river involved the right 
to moor Vessels to its* banks, to lade and unlade caigocs, &c. 
The public jurist;! apply this prineiple of the Roman dvil lawto 
the same case between nations, and infer tlie right to use the 
adjacent land for tliese purposes^ as means necessary for the 
attainment of the end fur which the free navigation of the water 
is permitted'." 

' Elemmls oj Iniemaiional Lata, § 194. 




We shall have to speak in their plac-e of certain portions 

of the sea more or less nearly adjoining the land which are 
deemed to be comprised in the sovereignty over the land and 
are therefore called territorial seas. ITie rest of the waste of 
waters is tailed the open or high sea and no sovereign has 
any territorial right over it, in other words it is not the subject 
of sovereignty. A foinidation has been sought for this in the 
Roman law, which declared the wea not to be the subject «if 
private property but to be public^. The Ilotnan lawyers 
however who laid this down were thinking of the relations 
between individuals and the one atate which they bad in 
contemplation, not of those between state and atate. And if 
it were attempted to apjjly the argument by analogy to states, 
as individual members of the greater commonwealth^ it would 
prove too much, sinre it would coiidenm the »overei(inty over 
territorial seas no le.'js than that over the open sea, Tlie true 
foundation of the rule that the opca sea is not the subject 
of sovereignty is the fact that it is not capable of occupation. 
The area over which a ship of war can exercise control from 
her momentary position is ilinignificant when compared with 
the vaat expanse of the ofcan, and her control even over that 
area is not permanent. The posftession established by her 
ceases in fact as soon as she has left her station, and the power 

^ And thia the Roman lawyers held to b« in virtue of the jue naluraJa 
or gentium: Just. truL S, 1, 1 aad 6. 
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of reproducing it at the same stntJon depends on too many 
contingencies to be that eonsttint power to repi-odut-e at will 
a possession which has ceased in fact, which is necessary to the 
continuance of the right'. It is because the physical power of 
occupation i,s immeasurably greater in the waters more or less 
nearly adjoining the laaid, where it is reinforced both by the 
work.s on the land and by the coastguard service which aU 
maritime nations employ in those waters, that sovereignty is 
there admiioible. 

Xeveiihelesfi history is full of claims to sovereignty dt 
dominion over the open aea, or to property in it, under ■which 
name we have seen that sovereignty often passed, or to rights 
over it which could have no foundation except in sovereignty. 
The claims of Spain to the Pacific ocean and the gulf of Mexico 
and of Portugal to all the Atlantic south of Morocco and to 
the Indian ocean, accompanied by prohibitions to all foreigners 
from navigating or enetrin^ the respective waters, wtr^ the 
moi:t outrageous of any, in respect both of their geogmphical 
extent and of their refueal even of innocent passage. They 
■were repudiated and practically set at nought by the Elizabethan 
English and by the Dutch, and called forth the Mare L'lberum 
of Grotius, to which Sclden replied by the Marc Clmisiim in 
support of the much narrower but still extravagant pretensions 
of England. Venice claimed the northern part of the Adriatic, 
in which we may detect an applieation of the principle of gulfs, 
not withstanding the width of tlie gulf in question and its not 
being wholly boi'dercd by Venetian lands, and exacted a heavy 
toll from vessels navigating it, to which Bologna and Ancona 
were obliged to submit after resisting it by war. England 
exacted a bumble salute to her flag from Cape Finistcrrc in 
Spain to Stadiand in Norway, and obliged the Dutch to concede 
it in their treaties with her under the Commonwealth alld 



' See above, note on p. fl4. The argument from tlie fluidity nf wfit^^r, 
wliith bas aonietimea been advanced to prove the sea iticapahla of 
oL'cupiitioii , \6 a poor ane, Tlie fliiiiJity of the atmrmjilK;™ wouJd cijuaKy 
prove that pnvereig;iity ovei" laiiJ cannot ettetifi uaijitp ad voehim. Tlie 
pow-er tf> occupy a. place in ditFerent from tlie power to preh-oTiii manually 
or U) (.'onhiic vchtA \'i m the }tUi;e. 

WE. 11 
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CharlEB II, and she required foreigiiei-s intending to tiah in 
the Gtrman ocean to take out English liceii,ses, but she did 
not refuse or tax iiinoctTit passagt, nor does that seem to have 
been done in any cases but thwe which have becu mentioned', 
Henry VH of England conceded the Danish claim to require 
licenses to be taken out for fishing in the sea between Norway 
and Iceland, and that claim wa.s onlj dropped in the eighteenth 
century in cousetjuence of the opposition of England ii.nd 
Holland to It. But the dues, subhtantinl or honorary) which 
were paid by foreignei-s for the use of the appropriated seas in 
past times wci'e compensated in Home mca^jurc by the obligation 
to defend those seas against pirates which was generally under- 
stood to fall on the appropriators and was not as a rule 
neglected hy them. On the other hand, two of the most 
remarkable claims over the open sea have been made since 
piracy has ceased to be a fonnidablc evil. By the ukase 
of 1821, in Order to protect the Russian settUments in America 
from disturbance and competition, tlie caar Alexander forbade 
foreign vefsels to approach their coast within less than a 
hundred Italian or nautical miles ; and in a note of 28 February 
1822 M. Foletica» the Russian minister at Washington, a.-^serted 
that his government might claim sovereignty over the whole of 
Behring'^s sea and the Pacific ocean between its Aisiatit: and 
American territories aw a mi-r firmi'e-, but "preferred only 
asserting its essentia! rights without taking any advantage of 
localitiwh." Tlie prohibition and the pretension to sovej-eignty 
were equally set aside by the Russian conventions of lSS4i with 
the United States and 1825 with Great Britain, following the 
prote.sts of both those countries, But the example of claiming 
tht advantages of sovertignty without the odium of its name 
was not lost, and in 1889 the United States, which had. 
purchased Russian iVmerica, legislated against killing any fnp- 
bearing animal in so much of Behring^s sea a-s lay on their, 
side of the limit agreed on between them and Russia for th* 
sovereignty over ifilands in it, an being hurtful to the sea fishei 



' T!ie case of tlie Sound dues lieloTigs to lIlb law of atraita. Otht 
examples of the appropriation of tiie o|icii sea in past times are mentioned 
with a. poOd sumniary of tic liistoryj in Hail, § 40. 
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on their islands^. The attempt howevei' was defeated by the 
arbiti-ators appointod under a treaty with Great Britain, who 

a«-ardt'd in 1893 that " the United States have not any right 
of protection or property in the fur seals frecnienting the iwlaiids 
of the United States in Behi-ing''s sea, when such seals ace found 
outside the ordinary three miles limit,"" 

The Legal Character of Ships. 

But although pretensions to sovereignty over any part of 
the higli sea are now obsolete, it would be an error to conclude 
that state sovereignty is not present at occun-ences on the high 
Nca and concerned in thcin. Those octurrences take place 
between or on board ship, eath of which in the general rule 
belongs to a state of which she eairies the flag, and '\v, subject 
entirely and exclusively, so long as she is on the high wea, to 
the authority of that state, exereised by its ships of war as 
ocea^iion j^equires, but regularly thixiugh the authority which 
even in the case of a merthantniBn is confided to her captain. 
The meeting of persons an the high sea has beiin compai-cd to 
the meeting of travellci-s on land in a country where state 
sovereif]^itv hEis not been established, but the compariHon is 
misleading, or at least it can only liold if the land travelers 
on each side form pai-t of a state expedition. Private travellers 
on land meet one another directly, and there is no state vehicle 
in the ca^jo. If one injuri.^ the other in a U^'fl-lity which does 
not belong to his state, his state is not responsible unless it has 
in some way made itself a party to the injury, and the injury 
is not done directly to the state of the other, although that 
state may intervcuE for the protection of its subject or the 
redress of his wrongs. Travellers at sea do not meet one 
another dire<:tlv but ship^i meet, and any injury or usurpation 
of authority which either ship or any one on board her does 
or attempts to or over the other or any one on board her is done 
or attempted directly' to or over the state whicli is repi-esented 
in the latter by the authority which it has placed there, an'' 

' TLe act of congress was "declared to iacludo and a-pply f 
dflTiiinioii of the United States in tlie waters i>f Beliriuy: aea," ' 
uaderstood aiid enforced by the government in the sense givei 
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in most eases is done or attempti!d directly by the state 
autliority on board the first ship. These truths an; often 
cxpresst-d by saying that h ship, even n meR-hantman, is a 
floating part of the temtory of her stntt, but that txpression 
has the demerit of clothing in a Hction what can be conveyed 
with equal simplicity hy stating the fact that a ship, no less 
than ft territory, is a field of fitdte action, state anthority being 
pi-esent in her and on the high sea t'scluBiva Another Hction 
sometimes resorted to is that a ship, and her state by means 
of her, successively annexes by occupation the part's of the sea 
in which whe HoatH from moment to moment. But this view 
has two faults btwides the general objection to fictions. It 
doepi violenee ttf the nature of oceupation as a jundienl act by 
attributing that eliaraeter to any thing so fleeting a-s the 
momentary filling space in the eoni-se of a voyage, and it 
draws th0 attention away from the important point that state 
sovereignty is i-eally prewnt at an occnri'ence on the water, 
while fixing it on the unimportant tiuestiun how far the locality 
of the occurrence can be likened to a spot on land. Such 
being the printiplei, it follows that action on the open or high 
sea by a ship belonging to one state or covered by its sovereignty, 
on or against a ship belonging to another state or covei^ 
by its sovereignty, is of the natui-e of intervention and is 
nornially unlawful. But in the absence of local sovereignty 
it is only through s^'stematised intervention that the high 
seas can escape being given up to anarchy, and it reniains for 
us to see what rules on the mibject have been established by 
reason, custom or treaties. 

The Nationality of a Ship. 

First, the nationality of a ship is that of the Hag rightfully 
carried by her. If she is a public ship, that is if she is in the 
service of a state whether as a ship of war strictly so called, as 
a transpnit, or in any other capacity, and whether she is the 
property of that state or chartered by it, her flag is its iniHtary 
flag, and her right to carry it is vouched by the declaration of 
her commander and the production of hiw eonnni-ision. In anv 
other case her flag is the niei-cantile flag of her state, or some 
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special flag such as those granted to yacht squadrons, and her 
right to tarry it is vouched by sOnie puhhc ofRcial docuiiierit on 
board her, ns the pass or sea letter, or the eertificflte of registry 
wliere tht state keeps a register of shipping, a practiee which 
began with England and is now cominoii. The conditions on 
which different states admit ships to their register, or otherwise 
grant them the right to carry their inei-cantile flag, are very 
Various, as that the ship shall have been built in their territory, 
or that she shall be owned in whole or in a certain propcn"tion 
by nationals of the state or companies tielonging to it, or that 
she shall be commanded and manned in whole or in a certain 
proportion by nationals of the state. But with such conditions 
international law has no concern : it suffices that, for whatever 
reasons, a atafcc aucepts the authority and responsibility which 
refiult from the ship'^s nationality. The responsibility can only 
be real if the ship belongs to a port of the state, oil her return 
to which the captain, creiv and passengers can he punished for 
any oft'enccs thej may have committed at sea. C'onscqueiitlv an 
inland state cannot claim to have a mercantile Hag entitled to 
international respect on the high seas, and Switzerland has not 
in fact made such a claim, although the federal council and 
federal a^ssenjbly were of Opinion in 1861 that a right to ntake it 
existed. But Swiss-owned steamers plying on the lakes Iwtween 
Swiss ports and French, German or Italian ports fJy a Swiss flag, 
which in in accoi-dance with principle, ajid the ships of all 
nations in the port of Nagasaki paid the usual respect to the 
Swiss flag hoisted by the Swiss envoy to Japan on Ins arrival 
there, which may be regarded as an international courtesy shown 
to the finvoy'. If subjects of a state hoist it^ flag on a ship 
without its authority, or if they hoist no national flag at all, it 
may if it pleases protect them and accept the responsibility for 
their acta, but they have no claim on it, and they cannot as 
individuals claim any right?! which belong to their state. During 
the civil war in the United States a Swiss citizen pretended that 
his ships under the Swiss flag were exempt from blockade by 
reason of the ne^ltrality of Switzerland, an argument whicli 
would have been absurd even if that eountrv had assertef' 



Twisfi, Law n/Nationa (Peace), \ IS?. 



right to a flag at sea, since to be neutral i«;d is not to be 
privileged for blockade running, and the Swiss federal council 
declined to intervene on his behalf^ 

Viiat and Search fyiUy a War right. 

When; the flag of a state is rightfully carried by a ship on 
the high seas, the authority exertisable im board or over her, 
that is the right to give coinmanda and use force in support of 
them, belonga exclusively to that state and is delcga-ted by it to 
her captain or to its own superior oHicoi-s afloat, witli the two 
clear exceptions of war rights and self-defence, and a third 
perhaps doubtful t'xc-eption for the case of pm-stiit lawfully 
comtntiiccd in territorial waters and continued in the open sea. 
To admit a conflict of authorities in any other caise would be no 
leas anarchical than to admit action by conflicting aUthoritieM at 
a spot on land. The war rights referred to are the absolute ones 
of an enemy, and the qualified ones allowed to belligerents as 
against neutrals for the purpose of enforcing blockades and pre- 
venting the carriage of contraband, formerly also for tliat of 
capturing enemy's property as such, including in each case the 
right of visiting and searching neutral ships for the purpose of 
detecting coufl,scable property and evidence in support of its 
confiscation, 

Tlle!«^ righb^ we shall have to consider in treating of war i 
here it is only necessary to aay that thev do not exist in time of 
peace, and that in time of war they are limited to the purposes 
which call them into being. Thus for the detection and sup- 
pression of the slave trade there i.s no right of visit and .search 
by general law, but only by treaty between states which have 
conceded it to one another in their just hatred of that traffic, 
which, however abominable, ha-i never been regarded iv> an 
international offence. It was practised by all the nations 
between whom international law arose, and the unhappy peoples 
who suffer from it do not belong to the relatively civilised ones 
between whom international duties are considered to exist". 

^ Twiss, U.S. 

^ See above, p. 91. See Le Loui>r, Z Dodsoii 210, for a. vigorous 
judgment of Lord Stowell to the effoct that visit and s&ipcli is exolusively 
a wnT rightj aud thoit the etave trade is not forbiddea by mteniatioual law. 
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Thus too the pretension formerly maintained b_v Great Britain, 
to take seamen whom she claimed as her subjects out of ships of 
foreign and friendly nationality, whs abusive even when her 
officers boarded those ships in the exercise of the war right of 
visit nnd search. 



Self-Defence on tht open sea in time of Peace. 

The other case in which on the high seas the flag L-learly does 
not exclude the forcible exercise of authority on board by 
another state is that of self-defence, which arises when under 
cover of the flag s. hostile enterprise is attempted against the 
state which intervenes. It is of no consequence how far the 
entei-prise may he from its completion, if it i>i- already in course 
of execution. Suppose for instance that a hostile landing is 
intended on a still distant t«ast of a friendly stat-e: a ship of the 
latter, capable of defeating at once the unlawful voyage, cannot 
be expected only to follow the evil-doer into territorial waters, 
thereby giving him many chances of escape, or even of sLlccess- 
fitlly t-Arrying out the intended injiiry, ITius in 1873 the 
Spanish ship of war Tornado arrewted on the high Mean the 
Virginius, fraudulently registered in the United States as the 
property of a citizen but in fact belonging to Cuban insurgents, 
in support of whom she was on her way to Cuba, then belonging 
to Spain. The Virginius was brought into a port of the island 
in possession of the Spanish government, and there many United 
States citizens and liome Britisli subjects, found on board her, 
were shot without any other trial than by court lllftrtifil. The 
British government, in demanding reparation for this treatment 
of its subjects, did not complain of the seizure of the Virginius, 
or of the detention of the passengers and crew. And this 
admission of the right of self-defence has been justified by the 
best authorities of the United States who have sinc-e written on 
the case'. But between the goveninients of that country and 
Spain the discussion proceeded on less satisfactory groniida. Tlie 
latter inaccurately asserted that the capture had been niaj' 
its territorial watei-s, and, if that were not the case 

' The eaxe of the Virj/iniwi f^maidernd mtk nfert" 
D^feiwe, "by George T. (Curtis, anil Woolsey, § 21-) 
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frniid by wliich the register of the former had Ijctn obtained. 
'ITie nttoiuey-^neml of the t^tatcs ver>' properly held tliat the 
nFti-nl itt' tho Hhi|> l>y 4 foreign power could not be jui^titted on 
that ((round, hut, iiitei-prtting a pi-otocol whkh hud been signed 
on Jin uf^ri-diiitint. to ndmit it in principle, he decided on the facts 
thnt the Virfrinius was ciirrytng the Aiuprican flag without right, 
(tnd thr mutter waw aniieablj arrunged. The nationa.lity with 
vrliich a ship hiw been invested hy the authorities of a state must 
vi-rii lier l-n;iitniL-nt an n. ship wherever that treittinent depends 
her li(iti<Hn*lily, ftf in n va^t: of self-defence it does not, and if 
'"• fiin'i^it government thinks that iit so investing her those 
aiithoritiL-n hav(i Ijeeii imposed on or iiave otherwise erred, to its 
(iHirin^!, it tiiUNt make its complaint to their state. 

'I'lte diictriiiL- here taught ts not that which Dr Hannis 
'I'liylor i|Uotcn as fiiHowis ft-oiii Mr 13a,iia: "Nations having cause 
to aiTL-.vt (L Yi'SMtl would go behind such [a fraudulent registerj to 
(Mcortaiu the jiinjidietioiinl faet, which gives character to the 
dociinitMit ami not the document to the fact,, ..The register of 
a foreign nation is iii>t. and hy the laws of nations i.-* not, 
n-eoghised hk Iteitig a national voucher and guarantee of national 
rhiiractoi- to all the worUl," Nor are we convinced hy Dr 
Taylor's own (uthe«ion to Mr Dana's view : he says that " the 
true dortrine is tlmt a [fraudulent] register is o\\\y prima fade 
fvideruf of nationality, whieh ttUy stiite may challenge at its 
peril wlien its iutei-ests are involved^.' To maintain that view 
it ivotiW Ik! JieeeswuT to show what is "the jurisdictional fact" 
whii'h {iive.s to a ship the nationality evidenced by its register or 
sea letter, if it is not the very grant of that document by public 
(iiitliorily ; and this it would be impossible to do in face of the 
gll-rtl divel'sity of tlie conditions which different states esact for 
the eiijovnieJit of their Hag, If all the oi^niers^ the master and 
all the citiw, ai-c of one eountrv, and the ship was also built in 
that country, h nationality may be assumed for her with a luis- 
h-«ding facility. But what if a state to which alt Uie owiiers, 
iiia.sKt and crew, as well as the eouutri" in which she was biiilt, 
are ft>reigii chooses for some end of its own to accept the 

' ^4M. Mr l*an» is quoted fn>m "« Boston Journal of January 6, 
1B7J." « <Utif whkh shows tW lie *■» writing; with retereuce to tbe case 
ftf Ih* Vir^iiiHis. 
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responsibility for her ; why can it not do ko ? Ami if it does bo, 
what responsibility can lie on any other stfl-te for what its 
subjects have done outside its territory? It would be another 
(]iie-stion if a register were fraudulent in the sense of being 
forced, never having really been grantc'd. Those sailing under 
it might then, no doubt, be treated as covered by no flag at all. 
But if the register is fraudulent \i\ the sense of having been 
obtained by imposition on the authorities concerned, then the 
true remedy for any trouble whicli the ship may occasion surely 
lies in the principle of self-defence if the trouble is immediate, 
and an agahist more remote contingencies in appealing to the 
state of which the riag has been improperly obtained. 

We have spoken in this section of the right of self-defence, 
and of hostile entcrprae and immediate trouble aa calling it 
into play. It remains to give this language as precise a meaning 
as it admits of. The employment between states of physical 
means {i^oies defait) does not always stand on one and the same 
footing. If a physical injury is directed against the ten-itory, 
propej-ty or acknowled.gcd rights of a state or ibi subjects, 
physical pi-evention of it presents a true case of self-defence and 
is justifiable. Since international law does not provide the 
m«ans of safeguarding the rights which it give.s, it cannot be 
supposed, that wlien it gives a right to a party who haw the 
means of guarding it from violation it rGC[uires him to abstain 
from n-iing those means. This will cover the case of the 
Virginiusj on its way to eft'ect a larding on Spanish soil in 
support of an insittrection. But when the interests involved in 
a right claimed but not acknowledged are subjected to physical 
damage, pliysic-allv to oppose that damage is rather self-help 
than self-defence, and from the point of view of law eanimt be 
tolerated. If in support of the claim all the resources of 
diplomacy, including arbitration and mediation vi'here possible, 
have been exhausted, there may be suflicient giouiid fur taking 
tlie matter up from the point of view of policy, and it is 
possible that it may even he submitted in good faith to the 
chances of war. So we may agree with the arbitrators in 
condemning the United States legislation, above 



■ See above, p. lOi 
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against kiHiiig fiirbertriiig aiiitnak in parts of 31ohriiig''fi sea 
which were not territorial waiters, and the capture and con- 
deumation of Britii^h ships in pursuance of that legislation, 
without necessarily denying that a claim for aoine jirotet-tioii of 
the seal herd in the high seas ivan reasonable, and in the due 
course of international procedure might have been ultimately 
maintained by phVNioftl means. The possibility that such 
protection of the seal herd might be necessary was recognised by 
Great Britain in the reference which was made to the arbitrators, 
to report such nilew as they whoiild deem to be proper for the 
purpose. But as soon as the United States failed, as, they were 
hound to fail, in establijshing a property in the seals found 
out;*ide their territorial wateiti, it was apparent that the British 
ships which had been condemned had done no injury to a right 
but, at the utmost, damage to an interest, and that the violeiioe 
done to their Hag could not in law be justified. 

Here we must notice something which Sir Charles Hiissell, 
afterwards Lord Rusaell of Killowen, said in the course of his 
very able argument, in answer to a suggestion made bv the 
president of the court, M. de Courcel. The United States, he 
said, " would have a right to compliuii if it could be truly 
asserted that any class or set of men had, for the malicious 
puipose of injuring the lessees of the I'ribilof ]sland.s [belonging 
to the U.S.A.], and not in regai-d to their own profit and. 
interCHt and in exerciric of their own supposed right.s, committed 
a series of acts injunous to the tenants of the Pribilof Islands. 
I agite that that would probably give a tauee of ai^tion, and 
therefore they have the further right, what I might call the 
negative right, of being protected against malicious injury'."" 
The reader needs but to ttiink of the English cases on trade 
combinations in order to realise how slippery a ground of 
decision is furnished by malice, whetlier in respect of the 
difficulty of proving a motive, or in respect of allowing the 
motive, if proved, to give a right to a party who, if he had not 
been fortunate enough to have a nmlicious ad.veraary, would 
only have had an interest. We may be sure that if it had been.] 
necessary to follow out a supposed state of fact so ditlerenti 
• IntejiialJonal Aji>ilrati07tii of the U^lited Ulatejf, by J. B. Moorej V. 1, 

p. am. 
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from tliat which was before the court, the eminent advocate 
would have explained that, apart from physical interferenc-e with 
the property of the lessees nr tenants, he meant only to speak of 
the a.'^pect which mftlicione damage to an mtereat might aHs^umc 
in diplomacy, and not to admit that in law it could justify 
forcible interference with foreign sihipping. 

Another class of cases which presents the quastion whether 
self-defence is a justification for interfering with the foreign 
flag heyond the limits of territorial waters is that of the laws 
called hovering laws» by which many states — and England 
formerly among the number, though the British titatutes of the 
kind have been repealed — for the prevention of smuggling or of 
illicit trade with colonies, prohibit vessels from transhipping 
goods or hovering within, most commonly, three or four leagut^s 
from their coast. Lord Stoweij put such legislation on the 
jjround that " maritime states have claimed a right of visibition 
and enquiry within those parts of the ocean adjoining to their 
shores, which the common courtesy of nations has for their 
common convenience allowed to be considered as parts of their 
duniinions for various domestic purposes, and particularly for 
fiscal or defensive regulations more immediately affecting their 
safety and welfare'." lint the mutual tolerance of the system, 
largely due to sympathy, and not bi-ought by definite inter- 
national transactions to any precise test whether of the purposes 
or of tlic distance for or within which the tolerance extended, 
can hardly he thought a sufficient legal foundation for such a 
superstructure. Chief Justice Marshall in the United States put 
it on the gi-ound of a state's "power to secure itself from 
injury," analogous to '■ the right of a belligei-ent to search a 
neutral vessel on the high seas for contraband of war,'" adding 
that the means fov preventing "any attempt to violate the laws 
m&de to protect this right., .do not appear to be limitetl within 
anv certain marked buimdaries which roniain the same at Jill 
tinuw and in all situations".*" But even if the law of contraband 
could be <:onsidered as based on principle and not as a com- 
promi?ie between belligx?rcnts and neutrals, the analogy wm 
break down in that belligerents have no right to rest-- 
1 In The Louh, 2 Dndsmj 2+S. 
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of precaution the navigation of vessels not carrying contraband. 
And the learned judge seems to have changed his opiniun, as he 
said a little later thai " the seizure of a person not a siibjcft, 
or of a vessel not belonging to a auhjet^t, made on the high aeas 
for the breach of a iminjoiiml regulation, is an at't which the 
sovereign cannot authorise'." When we discuss on \tn merits 
the argument of self-defenee as urged ii> favour of hovering Jaws, 
we must say that pi-ecaution, to which the ease is reduced when 
those laws interfere with a ship not actually engaged in illicit 
trade, is not defence. " I will suggest," Sir Charles Ruiwell .said 
in the Behring^s sea. arhitration, " that the very ideft of defensive 
regulation or defensive act, or self-preservative act, repeL; the 
idea of cut and dried, formulated rules'." If however the ship 
interfei-ed with was really on her wav to effeet, or wa.s engaged 
in facilitating for others, an illicit landing on the eoast, it might 
be diificidt to distinguish her ease from that of the Virginias. 
Questioned by one of the arbitratoi-s as to what the executive 
authority of a state would do if it had notice thflt a foi'eigii 
ship was crossing the ocean for the j>ui'pose of violating its 
revenue laws, Sir Charles said that it " would probablv do 
something befoiT! the vessel got within the three-mile limit, if it 
was proved to be necessary, relying upon the non-interference 
of the Ktate to which that fraudulcjit vessel belonged not to 
make any complaint or mise any question whether the strict 
territorial limits had been exeeeded='.'" He was attorney-general, 
and therefore, we may coujeeture, did not speak without some 
knowledge of the practice. British acts of parliament i-equire 
vessels liable to quarantine or having infections diseases on board 
to observe certain regulations when within two leagues of the 
coast of the United Kingdom, but they authorise no enforcement 
of those regulations except by the recovery of a penalty from the 
Cflptaili wJien the vessel amves within the ten-itoiy. 

1 it<m V. lUmeUy, 4 Craiith 241, 279- In The Apolfon, 9 \Vheatc-i 362,^ 
and in the case of The Ifittu liefore tlie Unttt-cl Htates and Chilean CUir 
Comjnissiftii, Moore's Ivte'rniiti»»at Arhitrntiovn of the United Sltites, v. i,j 
p. 30f57i the seiBiire lieolared improper was made in a common highway on 
the voyage tn a foreipi state, or in the terntorial waters of a foreign stat^l 
whic))' 'C^i^'es ATC tpg clear fof doubt. 

' Uniled Staleif Arbitratiam, v. Ij p. Bl)3. ' a.s., p. 903. 
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Purnuit Jrom Territorial Waters to the Open. Sea. 

Wc have mentioned that the txchisive authority of the state 
of the Hag in the upon sea is subject to ft perhaps doubtful 
ext'eiition for tlie tase of puraiiit lawfully tomineiiced in terri- 
torial wftttTs J^nd contimied without interruption in the optn 
sea. This extension of the right of the territorial state was 
voted aimniniously by the Institute of International Law in 
1894, and was expi-essed to include the right of Judgment in 
eaie of sueh capture for an oflfence fommitted within territorial 
limits, the capture however to be iramediatelv notified to the 
-itftte of the flnfj'. The doctrine has the sanction of, among 
otheis, BluntKchli'^ and Hall''; and it may be i'egaivl«l as the 
eou]iterpart of the dotrtrine, admitted by Lord StowcU follow- 
ing flynkershoek, that a belligerent capture may be made in 
territorial waters on a pai't of the coast where no damage can 
be done, if the contest began or the summons to submit to 
search was made outside those waters, and there has been a hot 
contimious pursuit'. Indeed the case is stronger, for the right 
of pursuit is not necessary to war, but is necessary to the etfective 
adininiwtration of juNtiee and to the secure enjoyment of fishery 
rights in time of peace. And Sir Charles Russell, in his 
argument before the Bebi'iug's sea arbitrators, after quoting his 
ofticittl experience as attorney -general and assuming that that of 
the United Stnteri counsel was the suine, stated that "there is a 
general consent on the part of nations to the action of a state 
pui-suing a vessel under sueh cirenmstances [an offence against 
municipal law committed within territorial waters], out of its 
teri'itorial waters and on to the high sea*." It is true that the 
eniinent advocate went on to say that it "is not a strict right 
by ititernational law* but something which nations will stand by 
and see done, and not iiitci-pose if they think that the particular 
pei-son has been endeavouring to commit a fraud against the 

' 13 AnuMihr, p. XMi. 

* Dm! Intenuitmmil Codijir. §342. 

* ^ 8(J. 

* J/ip Aiiiiii, :, C. Ilobiiison, 373, 385 rf. 

" Snterfiatiututl Afhitmtiotiv <(fthf United Sliitti 
p. S!»3. 
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laws of a friendly power." Hut here, as so often, we ai-e only 
encountering the diffifultic's which have their origin in the 
mistaken ■■elinemcnt which has been attempted about the name 
of law. In our sense of tlial word thci'e can be no such thing 
eii intematioiml law, if it does not exist in a case in which a 
general coiiJient to it on the part of nations is ndiiiitted'. 

With these authcntieft and reasons in its favour, we jshould 
not have treated the right of pursuit as perhaps doubtful but 
for the great respect which we feel for M. Asser, who, as 
arbitrator between the United States and Russia on the capture 
of the James Hamilton Lewi? and C. H. White, sailing ships of 
the former nation, by the cruisers of the latter, declared that 
"the system of the party defendant, according to which the 
ships of war of a state are allowed to pursue even beyond the 
territorial sea a vessel of which the crew has committed an 
unlawful act in the teiTitorial watei^s or on the teiTitory of that 
state, cannot be recognised as coi]fonnftble to the law of nations, 
because the jurisdiction of a state does not extend beyond the 
limits of the territorial sea unless an exception htu- been made 
to that rule by an express (^mveiition^.'" We cannot but think 
that our learned friend's judgment in this particular showed an 
excess of caution. 



1 Wtile it is aecessary to point this out when quoting- words used in 

the course of oral arfjivmeut, we yhoiiM Aq injustice to so eminent a jurist 
as Lord Kusssll of Killmveii if "'e did not add our conlideut belief that on 
corisidenLtion, and with liis [leii, he would have recognised that the rule 
in queatioii waa law. He said that the consent was by aciiiiiesi^in't, but 
that, when general, is as biuditigae consent in writing; at least an English 
common-law judge could a^iarceLy say otherwise. He admitted to IL de 
('ourcel that the consent by aucjuiesceiice was "not iii every case'' ; biit with 
a context which bIidws that he contemplated uo (itlier limitation of the 
cases than that which is contained in the conditions of the rule, as that 
"^it must be a hot puranlt, it must be inunediate, and it ihubL b« within 
limits of moderation." 

^ Reime de H. I. et de L. 0., 2me Serie, t. 5, p>, 83, 90. 
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Jiiriadkiion in tk^ open Sea. 

Jurisdiction and authority ai'e often used as equivalent ternis, 
but strictly jurisdiction is a branth of autlioritVt namely the 
right to try, judge and enforce judgnient. With regard to 
what takes place o]i the high sea-ij this includes puni^ihing all 
oftences committed on board a ship, and gi^'ing their due ellect, 
as elements in the status of pei-sons or in civil actions, to all 
marriages, births*, deaths, contracts aitd other civil facts which 
tfike place on boai'd her. That must be done on land, as the 
circumstances do not permit judicial procedure at sea, and no 
words are needed to prove that, for l'(n:t>i ucciifring in the open 
sea, pujiishnicnt and the direct judgment on their civil cff^tcts 
mu.st belong to the couits of the state to the exclusive authority 
of which the ship was auhjeci when they occuiTcd^ and that tliOfie 
coui'ts will apply to the different cases the same laws as if the 
facts had occurred in the territory subject to them on land. 
There is nothing to indicate a competitive claim on the part of 
any other coui-bi or laws, and if the effect of a civil fact which 
has taken place on board has to be judged indirectly as an 
element in an action which for other rea-jons ia brought in 
another court, a,^ if the title to property situate ill a country 
foreign to the nationality of the whip depends on the lawfulness 
of a marriage contract-ed on Ijoard, still the same law must be 
applied as if the fact in question had oi;cun-ed on dry land 
belonging to the state of the ship. We shall see that aa to what 
hajipeiis in territorial waters the state authority over the locality 
nia.y have to be taken into account a,? well as that over the tihip. 
But on the hifjh seas the territorial character impressed on the 
ship by its flag is a fiction as accurate for purposes of jurisdictioii 
as a fiction can ever be. It only fails in cases of collision, in which, 
where the colliding ships are of different teixitorlal dmructer, 
a difticulty might arise. But a solution is furnished by the 
admiralty jurisdiction in rem, which enables proceedings to be 
taken in any port in which either ship charged with offending is 
found. 

It is an important enquiry whether, when 
self-defence the officers of a state foi 
justifiably axscrt an authority on t 
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so allowed to the exclusive authority of the state of the tiag 
extends to jurlsdititiou. It i nay be argued that since the exercise 
of jiiiisdiction is a deliberate praceedhig on laud, it cannot be 
brought under the netessitj which may exist for preventing the 
completion of" a wrongful act at sea, and that perftons captured 
by virtue of thut necessity nin onlv Iw secui'Lid in order to their 
undergoing punishment, if such they deserve, under the ordinary 
conditloiiji of trlfil. Thus the Hvitish government, in its cor- 
respondence with Spain on the case of the Virginius, argued 
that after the vessel had been seined and the passengers and crew 
detaiuctl "no pl'etcufe of imminent nei-essity of sdf-defent« 
could be alleged, «nd it was the dnty of the Spanish authorities 
to pi-osecute the offenders in proper form of law, and to have 
instituted regular priiccediiigs on a definite charge before the 
exefution of the prisoners'"; and that had this Ijeen done it 
would have been found that '* there was no charge either kuowTi 
to the law of nations or to any municipal law under which 
persons in the .situation of the British frcw of the Virginias 
could have Iwen iuKtifiably eondeumed to death'." It may be 
suggested that the premises would have warranted a larger 
conelu.'iion, and that when the necessity for self-defence was at 
an end, the piisoners ought to have been surrendered to the 
United States, to he dealt with mider the jurisdiction carried 
bv the Hag, We shall see however, when discussing j uiisdiction 
gentraJly, that btatc« extend a wide toleration to the assumption 
by many of them of a jurisdiction to punish act-^, in the nature 
of offences against such states, whicli have been done abroad by 
foreigners who afterwards enter their tenitory. Acts justifying 
intervention for self-defence would belong to that category, and 
it may therefore well be that, if the Virginiu-i was justifiably 
broug^ht into a Spaniith port» the right to puniah those on board i 
her for tht attempt to aswist the insurgents accrued to Spain Otil 
a principle taeitly allowed to operate in parallel cases, Still th( 
British government will have been right in mainbiining that it 
WHS an international wrong to infiiet punishment samniarily, and 
that even after regular trial the penalty of death would have 
been excea'tive; and it justly obtained compensation for the. 
families of the British subjects executed. 

1 Parliainentaty Papers, 1874, Ixjtvi ; HaJlj §82- 
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PiTocy. 

Piracy was thus clefiiieil by one of the greatest of the older 
authoritieti on the law of nations, Sir LcoJine ircnkitis, in his 
charge to the jury at an adiniralty sessions in lfi68: 

■"'ITiat H'tiich ia calleri robbinjr upon the high way, the -lame being doiiB 
upon the water is called piracy, N«u' rnUbery, as 'tU distil igiiished from 
tliierifJii;' or larteiiyj implies not only the nctual taking nwajy of my g'oods 
while r am as w-e eay \n peace, but aXsn the putting me in feai' \iy taking 
theiii a«-uy by foire and iirma nut iif my liiiudft i>r in my sight and presence ; 
ji'lieLi tliis is iloiie upon tlie sea, without a. lawful cnmmisaiou of war or 
reprisal!), it is (lou-nriglit pii-acy"^. " 

And of the authority and jurisdiction OVet pttfltee, which 
was uiiivei-iially litld to belong to «ny state that could t-atch 
theiii, Sir Leolint; said: 

"All piratea ajid sea-rovera,..aro in the eye of the law finutt* hitmntn 
geiim-iJi, eiienuw not of oilb uatiori or of one sort of people only hat of all 
mankind, They ftve owtiawed, as 1 may suy, by the laws nf all (latiuns. tllflt 
is, out of tlie protection of all piiiiees and nf all laws whatsoever. Every 
liody is (innimit^BiniiEid atid i^ to he arnii^d H^a.iiist tb^m, a>i against rcbt^la 
and traitors, to subdue and to root them out*." 

Thus Sir Leoline Jenkins detinos pjvHfv as rabbing on the 
water, «nd he expressly says that it " cannot b«? comniitttd 
anywhere else but upon tbe sea, within the jitriHdiction of the 
admiralty^"' But Bynkei-slioek defines piratiiw a-s persons who 
dtprtflatt by tstrt or land without autliority from a Jiovei't'ign *, 
and in past times some of the greatest evils of piracy have 
con.'^isted in descents on coasts with devnstation of the country and 
cHirying the wretched inhabitants into captivity. Proliably 
liowever no real discrepancy is intended here. Aa Hall observes: 
''piracy cannot take place independently of the ricii, iiniler the 
conditions at least of modem civilisation, liut a pirate dot-s not 
so lose his piratical character by landing within state territory 
that piratical acts done on shoi-c ceaie to be piraticaP." By 
this we underatand, and agree to the doctrine, that if tbe robber 
were afterwaixis caught at sea, what he bad done on land woidd 

' Life qfSir h. J., v. 1, p. l.vxxvi. 

a Ibid. 

" 11,9. * Qv(et{iime« Juris PuMfci, I, 1, c. ]?. 
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be evideiiL-e of his nt-farious avocation, niid the captor''s state 
would have iiirisdictioii over him even though thfi-e mi^ht be 
no pri>yf that his ship had b^-i?!! ooiicemefl in any act t>f violence 
on the water; while on the other hand we agi^e with l)r l_^wrence 
that, if he were caught on laud, his character as a pirate would 
be thrown into the .shade and oveiTidden bv the fat't tbat lie was 
amenable to the ti'iritdiial law for what he had done there^. 
Here we understand "land"" wtrictlv. If the pimte is captured 
in A port or treck, the captor's i^ttvte will have jurisdiction". 

The uiiivei"salitv of the authontv and jiirij-diftioii over 
pirates and piratieal sliipsi, whieh aueiently the captors excrtised 
In a sununary way by drowning or hanging from the yard arm, 
is not to be regarded as an exception to the exclusive authority 
and jurisdiction of the wtate of the flag, but as a conset|uence of 
the fact that piracy implies a rejeetion of all public rule, and of 
the general agreement of motions, testided by Jenkins, to meet 
that ryjeetion by regarding pirates as outlawed and out of their 
protection. There is eonsc<|uently no state flag in the cast'. If 
the piratical .>!hip was ever entitled to citrry one, lier title to do 
so has been withdrawn. A recent writer, IJr Gareis, while 
admitting that any ship of war may capture a piratical vessel, 
has assei-ted that tht right of punishing the pirates belong only 
to the criminal juri^iction of their country^ But he h«.s not 
been followed, and Despagnet, one of the latest and best autho- 
rities, draws the ohl conclusion from the old grounds; De /a, he 
says, cette coiisvqiieiicf, adtiihe dc tout femp.i, qui: Ic pirate fjeut 
itre saiiti par les navlres de li'mjiorte qu€l Hat, et Jii^c jjar 
Vantoritt romp^fente du pmja qui ii_faH tia capture^. The coui-t 
in which the triaJ shall be held and tlie punishment to be 
inflieted will depend on the legislation of the cJiptor's country, 
so too will the question whether the ship and the pirates' goods 

' Prirtcijj/es of' hileriiiiliofiat Liiw, p. 210. 

- Tim M'rar/'im Piraiff, 1 ^piiils-s 81, in which case Dr Liishiiigton 
said ; "we all know thiit pirates are not perpetimlly at sea but imrtwr tlie 
ueee^siLy of goin^ on shore at various jilaces, and of couree they niuj^t 
be folluwed huA tabtJi there or not at nil"} |i. tHi. 'I'lic attack on tlie 
H uascar (Leloiv, p. 182) took place in wliat Peru daimed as territorial water, 
and Calt'o (§ 1153} coiiaidcrs tlii;! a fatal oLijectiop U) it; b«t tlie British 
government refused ti) inlinit the olaini of I'era. 

3 HoltKendorffs Unvflhuvh dg,i mikerrefhtx, v. 2j pp. 67Sj 9. 

* Cmi-'f di' IM-'iil liilerimlimiiii PuWw, ^ 440. 



will go to the captors fis prize or will be otherwise disposed of. 
Hut one iiiaxiiii is univei-satly accepted: pirida non mutat 
domh}'utm. A piratital tobbtrv does not divest the title of 
the person robbed, and on recjipturt! the pei-son rabbcd will be 
reco^ised a's still the owner. 



Arc- Uiirecog'iti.ied liisicrgvnix Pirate? ? 

Piracy, -which once played so great a part in hU seas, and 
especially in the Me(iit«n'ant;iwi and Caribbean, is now little 
hearrl of except in the Far tiust. Hut in other parts of the 
world the frequency of iiisuiTections supported by naval forces, 
for the proceedings of which it was necessary to find some place 
in international law, Iibs given a new prominency to the name. 
Those proceedings, so fivr as they are political and directed 
against the goveninienfe combated by the insurgents, arc not of 
the natuite of i-oblwry and therefore do not fall under the 
ancient deHnition of piracy, though if an insurgent ship uses 
violence against third parties, her behaviour in doing so is not 
the less pirfitiral bet.-au.-ie other pHrts of her activity are political. 
At the .same time, so long a«> the insurgents whom she abets hnve 
not been recognised by the state called on to deal with her ease 
a.1 having bf^Uigei'ent rights, all parts of her activitv have this in 
common with piracy, that thev are without sanction from any 
authority recognised as competent to gi^e it ; and by fixing the 
mind on this circumstance, which in the case of piracy projjcrly 
so called is the necessary consequence and adjunct of systematic- 
robbery, as though it were the esseniK of the crime independent 
of an animun fttrandj, it became possible to bring evi.^n the 
political operation.'^ of insurgents under the head of piracy. 
During the insmrection of the Spanish Amerieaji colonies one 
Thoniafi Smith, who fi-om hiw name may be supjiosed to have 
been a United States citizen, witlt others, in a ship which they 
had seized by violence, plundered and robbed a Spanish vessel, 
and for so doing was convicted of piracy in the United States, 
the j udgTUent of the Suprenie Court (1S30) being delivered by 
Story'. It may be inferred from the report that the act was one 
of war, done under a cotnmission from an unrecognised in*' 

' UniUd Stales v. Sntith, 6 WTieaton 153. 



goveniment, but thifs is not noticed in Story's judgment. The 
point afterwards arose iu the cleait-st manner in the case of Tlit 
AvibfOSC L'(gf>t, « ship whifh was; the lawful pi-opci-ty of mi- 
recognised insurgents agtiinitt the itpubhc of Colombia, and of 
which none of the oHleei-s or erew were citizens of the United 
States, She was taken bv a United States gunboat, caiTviiig 
soldiers and nrnis, on her way to a.s3ist in the hlotkade and siege 
of the American Oii-tagtiia, whieh was holding out for the 
Colombian government ; and sht; wius condemned as (jrize though 
it is not fillcged that she or those on board her had dotie aay 
aet of violence before her capture^ but the political party with 
Tvhieb she was acting had burnt the seaport tt>wii of Colon, 
oceanioiiiiifT great loss to United States citizens. The court itaid 
(1885) that " whether a foreign nation shall exerciwe its right- 
only when its own interests are immediately thrcateiicdj or 
under special provocation only aftcL* injurie:* inflicted bv tbe 
insurgents, as in this caae at Colon, is a question purelv for the 
executive department. But when a seizure has been made by 
the navy department under the i-egulations, and tbe case is 
pi"03ecuted before the court by the government itself, claiming 
sttvivmm juji — ^its extreme rights — the court is bound to apply 
to the case the strict technical rules of intern at ionul law'." It 
follows ttuit in the view of the court it is not in excess of 
extreme right that a stipes mere engaging in war on behalf of 
an unrecognised body should Ije so completely piracy tm to give 
the authority to seize her, and the ^jiu-isdiction to condemn hor, 
to a atate not connected with ber or with those on board her 
by property, nationality, political hostility or drtmage inflicted, 
But the ship was released on the ground that the United States 
government had reeognised a state of war by Lmplieatlon. 

The opposite view was iiiaintained in 1877 by the govern- 
ment of Ki-azil. The Spanish steamer Montesnma ivas .-seized 
by Cuban insurgents, and sent by them under the new name of 
the Ctfipedes to attack Spanish niei-chantmen in tbe river I'late. 
The govemiiieut of Spain requested that of Brazil to treat her 
as a pirate if she entered any of its ports; but tbe Haron de 
Cotejlpe^ the Brazilian niiiiister of foreign affairs, refused tbii 
in a despatch In which he said : 

> Tfa Ambrege Light, 2fi Federal 408, Scott's Cases 348. 



"l,es {lirat^, H proprement parler. sunt ceux qui courent tea tners 
pour leur propre mnipte, sans autorisatinii ■(;<)in]teteiite-, daiia le but tie 
B'emparer de fnr(.'e dcR iiarires (jii'iJs reiicaiitreiitj en (!<)m met taut des 
ilt}imlntloiiK eoiitre tniites les nntions itnliatiiictement. C'ette definitinn 
lie pent certaiuement s'appliijUBi- a naiix ijui out pris !e Montezuma. 
A i:cla a'oppofwiit 1^4 arguments m^mes rnis eu a\'Hut piir la lejr«ti«ri (te sa 
Majeste (.'atholique. l*s hostilite's iju'elli; ikMionce et pnivoit ne soiit pas 
dirig^'fiii i^nntre toutes les nations, mais iuii(jiienie»t cciiitra rE.apagm; ; 
ellee n'oiit pap; pojr but lie uaniniettre des depredations, mais d'aider la 
cauwe d'uiJB colnnie en insurrectiou'," 

The minister made ftt the ^ame time the pregnant remark 
that " every government whith is not intereiitBd in an inBiirieetioii 
is at liberty in fei-taiii circutiistatices to ac:kitowkdge the insur- 
gents iij the charaftcr of btllifrerents." It would indeed he 
unjust that tlie treatinent of helligei-L-uta an pirates should 
depend on whether it suited the pi>litiL-al conveiiiencL- of a thii-d- 
partv ^tate to recognise thorn as hii\'ing bclhgerent rights*. 
A publit' ship of a recoguisod state eacapew the t'harge of piraev 
till either her government diselninis her or she has thrown off 
her Hllegiance to it, Iwcau-.c recourse may be had to that 
government for the redress of tbe wrongs which she may 
commit. Similarly* if a rship has at her hack a political body 
sohd enouj^h to be recognised aw hiivirif^ hdiigercnt rights when- 
ever it suits thii-d stateri to cio so, a ^tate which she ofFeiids L-an 
if it pleases make its Just iniHgnation felt by that body in ease 
of need, and for the -same reason as in thi? case of a state it is 
to that body that recourse should fii-st h-j had. And since the 
position in which the recofcnition of belhgerent rights would be 
proper i.s only to be attainecJ by the performance of atts of war, 
it woidd evtn in the KOtnmenteinent of an insurrection be 
illogifal, as Hall observes, to pi'ctend that acts arc piratical 
which arc done for the purpose of sotting u]> a legal citato uf 
thin^ that can onlv be pnxlueed bv the verv acts in question'. 
If however an insurgent ship, not vet having at her back a 
political b<xly MoHd enough to answer for her, should display the 
anuiitt.sj'ttraiidi against the subjeftH of a thiitl-party state, there 
would be jubt I'aiise for her being treated as a pirate against 
thenu 

Iso adhered to the old definition 
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and drew from tt the same conclusions. ■" Piratit-al acts," he 
said, "are robbery and munJer upon the high seas....I think it 
does not foDow that, because persons wlio sire rebels and in- 
surgeuts may commit againat the ruling power of their own 
country acts of violence, they may hot be, as well as insurgents 
and rebels, pirates also ; pirates fi>r other atts committed towards 
other pe^son^;. . .espeiially if smrh acts were in no dcgi-oe eonnected 
with the insurrection or rebellion'."" And the British govern- 
ment has acted on the same principles. In 1873 the Spanish 
ships of war litationed at the European (Mrtngena fell into the 
bands of insurgents whom the government at Madrid thereupon 
pro^'laimed to lie pirates, but the Britisli, French and German 
govenmients iustructeil their naval fomninndersin the neighbour- 
hood that they were not to be interfered with so long as the 
lives* or property of subjects of the respective states, adding 
Italy in the case of the British instruftiotis, were not threatened. 
If, in the conrKe of any interferent:e which might be needed, 
Spanish persons or shipn were captuitd^ they weit to be delivered 
to the agents of the Mpdrid govertnnent, the onlv one in Spain 
\('hlch the powers reeognisetl. In IST? the Peruvian ironclad 
Huasfar j-evolted as at least o]ie of the first acts, if it was not 
indeed the only act, in an insiiiTcction. She put to sea and took a 
supply of coal from a British ship without settling for payment, 
and took tv.it Peruvian officials from another Hritisl* ship. The 
British admiral on the station attaeked her as a pirate, in which 
his guvennnent approved hini, and refused the satisfaction w^hich 
the Peruvian government, notwithstanding that it had declared 
that it would not be responsible for the acts of flic Huascar, 
demanded. 

If an insurgent ship continues to eonmiit hostilities after the 
goveiTinient on whicli she depends ha-s to the knowledge of her 
conniiander ceased to exist, this will be piratieal. The Con- 
federate cruiser Shenandoah continued her depi-edations on 
United States vessels in the seas around Cape Horn for several 
months after tlie fall of the Confedemte government, but as it 
wft,-i in ignorance the British tuithorities, on her arrival at 
Liverpool, allowed the eaptaiti and crew to go fiee and delivered 
the ship to the United States, 

' /"fie Mngif^Jcii Pii-atea, 1 Spiiiks 81, Kl, 



"Lbs pirates, fi proprem&tit parier, Mnt eevx qui tourent !es mers 
pour ]eur propre camptej sans autorisatioii iHiinpetente, diizift le but de 
s'emparer de force des nadr^s- nu'ilw rwiiimitreiit, en commettaiit nies 
depi'i^tiflticHlri iiotltre tont(!-! les liations iiidistiiictemeliL Cette defiiiitiou 
lie pent certauiement s'appliquer a veux ijui oiit pris ]e Montezuma. 
A cela s'oppofleiit les argumenfe mynies mis en ava-nt par la legatinri ile sa 
Majeste ('atlidiijue. I.es hoatiliteB qu'ellc dt'iHmtn et prevoit iie aont paa 
dirig*'«*t cntitre toutes le* iiationsj mais uiiiijiienieiit uoiitre J'EepajiuB ; 
elle--^ ti'otit p^ jioitr lint de oomtnettre des dt^predatioiis, mais d'aider la 
caitF<e d'atie calunie eti instirrectiaii'." 

The minister made at the same time the pregnant remark 
that " every goveniTiient which is not IntBi-ested in an Insuircction 
is at liberty in certain circutnstaiices to ackiiowkHlge the insur- 
gents in the cliafF\ctt;[' wf belligeLentfi,'''' It would intlt'ed be 
unjust that the treatment of ht'lhgerciita as piriites should 
depend on whether it suited the politiKal eonvpnieni.'e of a thiiTl- 
partv state in recogiiist! thiini as kaving helligL-rt'iit rights. 
A publie ship of a recognised state eseapes the charge of piracy 
till either her govenimeiit disciainis her or .she has thj'own off 
her allegiance tu it, because recoLii-se may be had to that 
government tor the redi-ew of the wrongs which she may 
commit. Similarly, if a ship has at her back a pohtical body 
sohil cllougll to he recognised fl.1 having belligerent rights when- 
ever it suits third .states to do so, a state which she offends can 
if it pleases make its just indignation felt by that body in ease 
of need, and for the same reason ils in the case of a state it is 
to that body that recoui-«e should first h-L- had. And since the 
position in which the recognition of helligei-ent rights would be 
proper ifi only to l>e attixitied hy the performance of acts of war, 
it would eveTi in the connnentenient of an insuirection be 
illogical, aa Hall obsei'ves, tti pretend that acts are pii-atical 
which are done for the purpose of setting up a legal state of 
things that can only be produced bv the very acts in question*. 
If however an iiisurgent ship, not yet having at her back a 
political body .'solid enough to answer for her, should display the 
untmu-i^fiiromii against the subjects of a third-party state, there 
woidd Ije just Cfiuse for her being treated as a pirate against 
the in. 

Dr Lushington also adhered to the old definition of piraey, 
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is a source of wealth from (ishing, induding- that of pearls and 
anibei' obtfiiunbk from '\.iH bed, and this, vithiii the uairow part 
burcierin^ on the ]a.Tid, would be a st^jiie of anarchy if kft to the 
ft'w competition of the world. Within tlie same part aho the 
bed of the sea is a source of wealth from minerals, obtained by 
subterraneous and subaqueoLis working from the land, and the 
control over it is necessary for the defeiice of the coast and the 
prevention of smuggling. Indeed the motive is so strong that 
it lias often led, in waters of which the occupation is impossible, 
to acts inndniis.'iible there bv strict law bceauwe iiiiplying 
sovereigutyf as in the hovering laws of nianv countries'. For 
tht! establishment of sovereiffnty the motive and the occupation 
must be I'Dinbiiied^. For that pinpose, in order to avoid difficult 
questions as to the actual foix;e available, octupatlon is presumed 
to a geographical estent presently to be considered. Within 
that extent the water and its bed are territorial, and the wealth 
of both is the property of the territorial snveivign. (.)utside it 
the enjoyment of the sea and Its contents Is free to all, and any 
nece^^sary or desirable regulation must he obtained by inter- 
national treaties, as has often been done in fishery matters, 
notablv by the coiiveutlou of 18iJ9 between England and France 
as to the Channel, and by the North Sea convention of 1882 
between Great Britftin, Fl-aoce, Belgium, the Netherlands, 
Germany and Deiiniark. 

The principle of a presumed limit to occupation was laid 
down bv Bynkershoek, who, taking into account only force 
exercisable fi-oin the shore, taught, (ii-st, as a general maxim, 
tmperhim terT(F Jimrl nhi Jln'itur unnorum poii'siii.f, and secondly, 
as the application of that maxim to his own time, the I'ange of 
cannOQ, thtn t'Onsideted to be three sea miles of sixty to a degree 
of latitude^. Hence that distance, uieasured from low wtittiT 



' See ahove, p. iTl. 

" A state jij jieut n'appmprtef unf. ehosf eomtnune tetk ^n« la mer iju'aitlant 
quil en n heitoin pour qtietqur, fiji Iryilrnir, i-t ifiin autre mte ce serah tine 
pretinilimi mine ei riilwute de KuHrihm'r ini liroif i/iie I'mi JU'. xpmit uncuue- 
mei'f Ml i'l-H difnirt Vfloir. Vattel, 1, 1, § 20!!. 

■^ Rynkersliiiek's Hrtfumewt is in the tlistierUtioii IM Jfotiiinio Miirin, but 
the maviiri, in the terse form quoted in tlie text, occurs in the Qinttiione* 
Juriif I'tthliei, 1. Ij c, it. 
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mark, became a coniTiionplace among authors for the width of 

the littoral sea, and we may >*fl}' that the agreement on it as a 
oiijiiniuiii is UTiivei-sal : no state i-lainis less. As a nmisiniuni the 
agreement is not uni v'ti"sal, and it niay be doubted whttlier it is 
so nearly such as to uiiike it a. rule of inteniational law, while 
the increased range of eannun-shot, as well as the inereasied need 
of jjrotectlon for shore fisheries against trawl nets and other 
destructive device)*, has made the retison for it quite obsolete and 
inadeiniate. Tlie width claimed by Hpain is six milca, but that 
claim has been disputed by Great Britain and the United 
States'. Norway cUimH four, ^itld tlie Institute of International 
Law in 1894 iigreed Jiembie rontradwente to reeoinnieiid six miles 
as the width, aftei- a division in which the proposal of ten miles, 
Tiiade by M. de Martens, was rcjeeterl bv S5 votes against 10". 
The nearest approach to an ofiSeial understanding is to be found 
in Art. 4 of the Suez Canal convention of 1888, which ]jrohihits 
hostilities within three sea miles from the ports at the extremities 
of the canal, but M. de Freycinet de&ired a limit better propor- 
tioned to the increased range of cannon, and the stipulation is 
not so expressed a.-^ to (ix a inaxinuini". It may be t'oiisidered 
that three miles is a width Iving so far within both the possibility 
of oceujiation and the range of the motive that the presumption 
of occupation and consctjuent sovereignty to some larjrcr extent 
not be denied to any power which had consistently declined 
bound by so narrow a limit. Of course a power which had 
rmittcd the three-mile limit by international engagements 
could not extend it in its om'h favour without the tousent of the 
paj1:ies to those engagements ; and probably a power which 
without contract had admitted that limit by its internal legisla- 
tion or by official statements could not extend it, to the 
detriment of neighbours whom it had allowed to fish up to it, 
at lea^st until there had been some wide concurrence of states in 



' Lord Seabury to Air Watson, 2.^ Ilec. 18743 and Mr Fiah in United 
Suites Diplnmatic CorrBspondeiice, 1875, p. H'H ; cjuoted by Boyd, 3rd 
English edition of Wheaton'i Eleiuentv, p. 271, 

* Anmuiire, \. 13, p. 290. Tlie rule* adopted at this meeting with 
regard to the tprritorial sea are on pp. :i2»— ;i;jl. 

^ See what is said below on t-ertaia fishery limits, p. 187, note 2i. 
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support of suL-h an extension as already coriiuiaiKls the assent o| 
thinkers* 

The area of the land on which a strip of littoral sea ia ' 
dependent is of no cons&fiueii™ in principle Guns might be 
plfttitGfl on & sjnall island, and we presume that even in practice 
an island, without reference to its -actual means of control ovecj 
the neig-hbouriiig water, tarries the sovereignty over the same , 
width of the latter all round it as a. piece of mainland belonging 
to the same state wotdd caiTv'. Bat an extreme case may be 
put of something whieh can scarcely be called an island. " If," 
Sir Charles Russell said when arguing in the Behring sea 
arbitration, "a lighthonise is built upon a rock or upon piles 
driven into the bed of the sen, it becomes a^ far as thnt light- 
house is conteraed part of the tenitoiy of the nation which has 
erected it, and, as part of the territory of the nation which has 
erected it, it has incident to it lill the rights that belong to the 
protection of territory — no more and no less'," It is doubtful 
from the context whether the eminent advocate meant by this 
to claim more fur the lighthouse in its territorial character than 
immunity iroin violation and ni|ury. of course together with the 
exclusive authority and jurisdiction of its state. It would be 
dirticult to admit that a mere rock and building, incapabk of 
being so armLd as really to contral tlie neigbbf)nring sea, could 
be made the source of a pi^esunied occupation of it converting a 
large tract into territorial water. It might howc\'tr be fair to 
claim an exclusive ri^ht of fishinj; .so near the spot that, without 
the light, tithing there wimld have been too dangei-ous to be 
practicable^. 

The easy of the pearl tishery is peculiar, the pearls being 
obtained from the sea bottom by divere, so that it has & plivsical 
connection with the stable element of the locality which is 
wanting to the pniTiuit of Ush swiunning in the water. When 
carried on under state protection, as that off the British island 

' Wt, lta\-p wen above, p. Utt, tljat Lord Sto»'E^ll helil tbii "eutrttlity 
of the United States to csteiid three milef outivQrils from the mud islands 
off the coast of the Mississippi. 

^ 1 Miiore's United Siatet ArtntTtifwv* m). 

* See H-hat is said about the Seven Stones above, pp. 117, 1 18. That 
case is- iict exacUy i^L pointy being a\vt of a li^litship and uut & liglithouse. 
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of Ceylon, or that in the Persian Gulf which is protected by 
British ships in pursuance of treatfes with certain chiefs of the 
Arabian niainlaiiJ, it may be icganlcii as an otTupation of 
the bed of the sea. In that thaimter the pearl ^^hery will be 
territorial even though the shallownesi^ of the water may allow 
it to !» practised bevond the limit which the ntate in question 
generallv iixes for the littoral sea, iw in the case of Ceylon it is 
practised beyond the three-miles limit generally recognised by 
Great Britain. Qui dniitera,, says Vattcl, que le.y jjijcherrex des 
perk^s fie Bahrnit et di' Ca/laii ne pnii^seut Itf^thntrnfnt tomber en 
propri&tc'? And the territorial nature of the industry «'ilt 
carry with it, as loping necessary for its protection, the terri- 
torijd chai-at-ter of the t;ea at the spot. 

As to bays, if the entrance to one of them is not more than 
twii-e the width of the littoral sea enjoyed by the country in 
question — that is, not more than wix .sea niilen in the ordinary 
case, eight in that of Norway, and bo forth — there i« no access 
from the open sea to the l>ay except through the territoTinl 
water of that countrv, and the inner part of the bay will tjclong 
to that country no matter how widely it may expand. The line 
drawn from shore to shore at the part where, in ajtproaching 
from the open r^ea, the width first contract.s to that mentioned, 
will take the place of the line of low water, and the littoral sea 
belonging to the state will be raeft.-sni'ed outwards from that Hne 
to the distance, three mile^ or more, proper to the state'. But 
although thiw is the general rule, it often meets with an ex- 
ception in the case of bay.-* which penetrate deep into the land 
and are called gulfe. Many of these are recognised by im- 
memorial usage a.'i territorial ata of the atatea into which they 

' L. Ij .^287- See also Sir C Itassell in thelfeliriiigaeaarJ)itnition, 1 Moore 
901, aud Chief Ju!jtice C(i*;kburii iii &:*/. v. Ki-jin, L. R, 2 Exvh, D., 1'!'^. 

' The couvetitiona alHive referred to (p. 1!!4) relating' to the Eii^lifih 
Chaniiel and the Xorth Sea recn^iisH thy *vohisive ri^ht i>f Jish<!Ty to a. 
dintiinre. nf tliree miles from low wAter itmrkj and iii bays of which the 
oiteiiiug from h^adiarid to headland doe^ nut exceed ti^u mile!:. There is 
thus an iiictfiiftisttiiitfj' hetweeii the tnw limits, no douM justified by fishery 
conditional, Imt detracting from any aiithurity which it might be thnug'ht 
attaches to the lionvmitiuii.q in (]^iie>ition as. Jieljdng to determine the limit 
of the f^Boeral territorial right either for bays or for a less indented coaat 

liQB. 
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penetrate, notwithstanding that their entrance is wider than the 
general rule for bays would give as a limit to such appropria- 
tion. T^xaijiples are the Bav of Conception in Newfoundland, 
peiietrating forty miles into the; land and being fifteen miles in 
average breadth, whith is wholly British', Chesapeake and 
Delawai-e IJays, which belong to the United Statc^i^, and the 
Bay of Cancale, seventeen iiiilcs wide, which hclojigs to France. 
Similar exceptions to those admitted for f^lfs vere formerly 
claimed for manv com pam lively shjilloiv bays of great width, 
for example those on the const of Enjfla^id from Orfordness 
to the North Foreland and from Bcachy Head to Dunnose, 
■which^ together ivith the whole of the Bri^^tol Channel and 
various other i^trett'hes of rica bordering on the British Isles, 
were ulaimed untler tlie name of the King's CharabcL-s*. But it 
is only in the caie of a true j,^ulf thut the possibility of 
oeeupatioii can be no real as to furnish a \'alid ground for tlie 
asiiumption of sovereignty, and even in that case the geo- 
gi-aphital features which may warrant the assum[ition are too 
incapable of exact definition to lUIow of the claim being brought 
to any other test than that of accepted ushj^. It i^i sometimes 
said and may be historically true that all sovereignty now 
enjoyed over tbe Ijttoral .sea or oertain ^ulf^ i« the I'emnant 
of the vast claims whieh, a-; we have seen', were once made to 
sovereignty over the open sea, and «"hi('h it is held have been 
gradually reduced to a tolerabie measure through such inter- 
mediate stages as that of the Kin^r'^s Chaudiers ; and the im- 
possibility of putting; the claim to gulfs in a definite general 
form may be thought favourable to that view. None the le*5 
however the rights which ai^e now admitted stand on a basis 
clear and solid enough to distinguish and Kupport them. 



I lUff'-i Umtfit ■^lutPtr V-iUk C'oaipanif T.imiltd \. Ansh-Ameriimn Tgle- 
yniph t'nwjiiimi Limiled, L. K. i Ap. Ca. f!;i4. 

* Wharton's Dignt, § :28; TayloT, ^ 1220. 

' .^11 uiidcHiied extent of the upper jiart of the Briatol Chauael is still 
claimed by Oreat Urjtuin, and is. fairly uitliin the principle of s^ulia: 
Hit^. V. ('UnniHjjhitnt., bell's Crown Cases Sfi. 

* Seeal)ove, p. 181. The view referred to is tliat of Hall, 540. 



CH. IX. 



fnnocent Passage. 



189 



LiniHn aud Nature of the Hight in the Littoral Sea 
and Appropriated Gulfs. 

We Lave desoTibed the right enjoyed by a state in itw littoral 
sea and apprtipi-iateti gidfs lis novereignty, in awordance ivith 
th« conclusion to which our examination of the possibility of 
occupation as the foundation of the light led us. But since 
it is possible for pa-sainj; foreignera to t^njoy without resulting 
misdiiff gTL'atev freedom on territorial water than on territorial 
land, that freedom is establislied. in their favour by rules which 
cannot be better cxprL'.'ised than in the following portion of the 
resolutions adopted in lJi9't by th« Institute of International 
Law. 

Art. a. All ships without disticetioii have the n^bt of mnattitnX 
passage (/iniffiige mnffettttif) through the tcrrilortal sea, wiriiig- to helli- 
gerents- the rifjlit uf rtgiiJatiii(.r such pjuasage ajirl nf forhiddiug ii to aiiy 
sliip for the purpose of defeiite, ami savhig t<i neutrals the right bf 
regnlatiiitr the passa^'e uf ships of war of all iiatioiidlitieH thruufli the suid 
sea. 

Art. (I, ('rimcit aud oSetii^e.'j committed on board forei^ ships pass- 
ing through the territnrial sea liy persons on hoanl of them, agjaiiist 
persuus <ir tliiri^A OJi iKi^fii t)i>^ :^m« EihijiK, fl.re as. suth ntit?i'd& the juris- 
diutioii of the littoral state, unless tlicy involve a violation of the rights or 
interentHof tint littoral stsite or of its ?ul)J6L^t.«' not forming [ai't of the ei-L'w 
or paFii^eu^era. 

Art. 7- Sliips Hiiifh piiS!* thrunph territorial waters inurt conform to 
the ftpeuial re^riihttioiis puhliahed by the littoral statu in the iatewMt -.mA 
for the safety of the TiaviKHtioii or an matter of maritinie [luSice. 

Art. K. Ships iifiill ii;itioiiiLlttii?N are auhjeut to the jurisdiction ol' the 
littural fltflte by the niinple fai^t tliat they are in territorial waters, unless 
they ar« only [KLSsing throiigjh them. 

'riia littoral state has the rifrht to cuutinue on the high seae a purgiiit 
commeuced in tlie teriitorial «ea, and to ari'est and JTidffe the ship which 
liaa broken its Jaivs wiLhiii its water*-- In fia§e however of rapture on the 
high &ea, the fact slifill I* notilied without delay to the stite of wlileli the 
ship iiarries the flajf. The pursuit must he interrupted as soon as the ship 
enters tlie territorial sea of its own country or of a third power. 'Flie 

1 liKfi/'OtliiMitilg, whieh inuiudes personnj if any, over whom jurisdiction 
Is t-laimed by reason of domicile as well as proper svhjects or iiationala. 
Tliis artiela and the first paragraph of art. H will Iw further noticed in 
chapter xi. 

^ M'e have ^juoted this above, p. 173. 
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right tn pursue is at aji end as socii an the ^hip ha)^ entered a port of its 
ow)i eomitry nr of a third (tower. 

Art. S. 'j'^ie ]ieciiliar situation of i>liipe of war and the ship» assimilated 
to them is reserved. 

It is necesmry liere to ^iianl against an erroneoii.s infierence 
wliicli migltt be drawn from the doctrine expresseil in tht above 
art, 7. The right of the littoi-aJ state to publish regulations 
tht interest yf the navjgntion does not incUidt ft right to 
art payment of duew, by Khips not entering its harbour*, under 
pretext of providing the navigation with necressjirv Hghts and 
buoys. It has been well said by Dr Stoerk that 

"The inetitiitioiia provided by littural states for the benefit nf maritime 
traifii; (iiiil their compensation, in part direttly hy liartujur dues, light duea 
and Ko forth" — the tmitext x-huws that tlie ligJit diw* lieie meiLtioiied are 
only tlnwe eximted in harhoiiis — '^'in ^art iiiriirertly in wciirinf? and 
advancinii the iriaritime traflir 'if their own niitiimals, Althoiiffh lig'htiiig- 
and bunying a eoaat i* dtfuiitle^s nf great iisi? even to iclv ignition on the 
hiffli ?eB, it gives liy custoniary law no flnini to the httoral state, liot even 
when the passiriK s^hip ha:* crossed the bo(nidary of thft littornl water. 
The developni'ert of this dni'triiie was owin^"- hiith to the tt'i;linieal d i Hit' iil ties 
iu the «-(iy of levyinf; surh tnllti, and to the (iperatinii of reciprocity in 
dirtributinjj tlie hni-deiis and the henetite ni' sinih institutions amonff all 
BCaftiring' nil-tioni? ill a ffiirly e<]iiitable mniiiier. 'Hit liatiilTi ivliich [jerforms 
ite udministrative duty as a state lii' erectl;i^ and maiiitiiiniiiK the-^e helps 
to niaritimo traffic iiecnre-i t<i its own Biihjet^ti, thmn^i'li the modern wj'stem 
uf treiititia of comnieiTe and navigation, the advaii-tiig-e^ of the jjarallel 
administrative action nf all other nations hsviiig' intercoui>e with the 
woi'ld. Gtritiii^ adjiered t<i the older practiee, issuing from a liRC^l ptiiit 
of view, when lie wrote qiiare nee roiilm jun imtiirif intt grnfiiim fimef i/ui, 
rei-fpht in jip oijciv liwndte miriijufwiiix Juiviiidifijiip }ipr ignf-t iini'tHTimx et 
We\vim ifi;imi. I'evHt/ul (r:q"i'tii i/ii;i""ii>rit iiufi/)iiiililiiij<; 1, 2, c, Ij, § 14, 
His ctimmentitor Coi^eeji, in the spirit nf all the old schoul, ngiees with, 
him. But by the end of the eighteenth eentury levyiiifr such dues van 
already considered as permissible ouly in such iiarntw seas as from their 
dinieti^ioii9 euu be regarded us littoral waters'.'' 

Since the end of the eighteenth eentuiy il further progress 
has been made, and even littoral waters now present no exception 
to the rule 1:hat dues tannot be levied on passing ships without 

■■ HoltKendorif's llimiltruch tle/t ViUkfmwhls, v. 2, ]i, 4!t4. Stocrti i]uote8 
Covceji as saying': Priiiei'fts eiihii ufi ti-rriforium t^iijua inifji^niiiii wciijittvit 
genintm pra-xtiirf deliet, iln el mure. At quin iuu numjilibaif id farert turn 
Ctttetiir, merilo a tmnseunlHiKs Uieo exigent nii^iuid putesl. On Grotiutj, l.v. 
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express sanction from treaty, as in the case of the light main- 
tuined on Cape Spartei under a treaty hetween all or most of 
the iiiaritiinE stattt-i of the world. We «hall meet with this 
principle airaiti ill the case of the Sound iJue.s'. 

The eircuni&tance that the right of the littoral stale is 
limited by the right of innoeent paasa^^e has led to the question 
whether, instead of speaking of sovei'eigiity over territorial seas 
subject to the latter rij^ht as a servitude or easement, it would 
not be more suitable to any that the littoral sea and gidfs are 
iLot territorial, thuugU subject to certain rights of the littoral 
state, whieli in tlieir turn would thus assume sotnethilljf of the 
character of servitudes. The Institute of International Law 
decided by a large majority in favour of the existence of a 
territorial sea subject to sovereignty, and rightly af^we think for 
several reasons. First, the occupation whicb i^i the ground of 
Boverei^ty is possible. Secondly, either way certain rights will 
have to be treated as exceptions to thor^c implied in the 
terminology adopted, and these can be inure simply stated if 
they consist in innocent passage than if we have to enumerate 
all the rights reserved to the littoral state. Thirdly, if on any 
occasion it should be c|uestiuucd whether the cnuiuerntioii of the 
rights to be treated as exceptions to those implied in the 
terminology i« exhaustive, the predominant part in deciding 
on the new case will be given to tlic littoral state if it is 
regarded as Bovereign^ and this is as for its .safety it should be. 
Fourthly, it would be impossible to doubt the territorial cha- 
racter of ordinary harbom-s, though not included within low 
water mark, and these shade insensibly into bays with openings 
t-wicf the width of the litioral sea, which agai]i, so far as concerns 
sovcreif^uty, cannot ix? distinguished in principle from the littoral 
s^a, itself. In the CAse of the Franconia {'J'be Queeji v. X^eyn) 
the judges were divided on the question whether the littoral sea 
is part of tlie territory of England, but there were other gronnds 
for denying the court's jurisdiction, and the captain of a foreign 
ship, who had caused death by neglijjent navig-ation within the 
three-mile limit, was discharged-. Thereupon parliament, by 
the TciTitorial Waters Jurisdiction Act 1878, recited that "the 

' See below, p. 141). 
2 L.R.J 2 Escli. D., 03. 
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rightful jurisdiction of Her Maj&sty, her heirs and successors, 
extends and has aLways extended over the open seas adjacent to 
the coasts of the United Kingdom and of all other pai-tfi of 
Hei" Majesty^s dominion*, to sutli a distante as i^ iitcessary 
for the dtfeLH^e ftltd security of such dominions," and proceeded 
to lay down rules of jurisdiction and proceilure which we shall 
have to mention in treating of that subject. This language 
favours the view that the right is one of sovereignty, and 
abstains from fixing a inaxiiimni width for its zone. 

It ia netctisary heii; to notice the \'i*iW of so eminent all 
authoritv on i liter Hittional law as Hall, who asserts that " the 
right of innocent passage does not extend to vessels iif war," 
He argues that " no general interests are necessarily or eoninioiily 
involved in the possession hy a state of a. right to navigate the 
waters of other states with its ships of war. Such a privilege is 
to the advantage only of the individual state, it may oftea be 
iiijuijous to thiitl states, and it may Bomctimes be dniigerouB to 
the proprietora of the watei-s used^." But a ship of war as well 
as a merchantman may have a lawful errand beyond the littoral 
sea in question, the iiiipcirt.anc-e of which consideration we have 
seen in the case of international rivei-s^. In the course of its 
lawfid voyage it may be diflicult for it to avoid the littoral sea, 
especially if the width of the latter ^ihould receive any general 
tStcnsioil. And the pO--!3esi,i i>n by the. littoral sovereign of 
a right to interrupt the voyage would expose him, if neutral, to 
the most inconvenient demands from belligerents for his exercise 
of that right, wViile his own safety if* suHiciently provided for 
by the authority to regulate which article 5 of the Institute 
i-eserves to him. It would be a verv different matter for ships 
of war to take up even a temporary station in foreign, thoLigli 
friendly, territorial water*, and except under stress of wt;ather 
they do not in faet do wo without previously obtaining per- 
nii-SBion. Indeed even for vei^sels which are not ships of war the 
right of innocent passage does not include an unlimited right of 
anchoring or hovering. Fishermen may not in territoiial watci-s 
even prepare to tish. If they might do so, an iiii possible 
strittness of surveillaiii-e would be nece.'iSiiry to prevent their 
fishing in them. 

' ^ i2. '' Above, II, 144, 
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SiraUs. 

The yti-ttitu ^^■hic^l have to be con^itiered in international law 
ai-e those of whidi the width is not mare than twice that of the 
littoral sea of the country, if only one, through which they lead, 
or not more than the aggregate width of the httoral seas of the 
two countries between whieh they lead, onliiiarily therefore not 
more than sis sea miles, so that no way through theni can be 
had without pflwsing through territorial water. The stmit or 
eacli half of it \» Uttoral sea of the i-espertive littoral state, and 
there is a right of innocent jjassage through it dependent on the 
existence of a lawful destination beyond it for the salve of which 
such passage is desired'. If the strait connects two tracts of 
open sea,ajs the Gut of Canso between Cape Breton island and 
the mainland of Nova Scotia, or the Straits of Magellan and 
the other passages in the extreme south of Araeriear the lawful 
ulterior destination is cEear, and thei-c is a right of transit both 
for nhips of war and for nierehantmen. If the strait leads 
tlirough a single country into an inland sea lying entirely within 
ihe same comitry, as wa'^ formerly the case of the Kosphorus 
leading through Turkish land on both sides into the Black Kea, 
entirely surrounded by 1'\irkish land until Russia gained a footing 
t>n itss coast by the treaty of Kainai-dji in 1774", nothing is pre- 
sented but an extreme instance of a bay tlie entrance to which 
is less than twice the width of the littoral sea. The rule that 
the inner part of such a bay, no matter how widely extended, 
belongs to the country in which it lies nmst be applied. It will 
be within the right of that country to excUide foreign navigation 
from itainternnl wjiters, and consequently from the strait ii'hich 
leads to them ; and in fact, at the time mentioned, the Black 
Sea was a closed sea of the Turkish empire, and navigation 
through the Bosphonia was forbidden to foreign ships of war 
and merchantmen e<[ually. 

If the coast of the iidand sea to which the strait leads is 
divided between two or more states, as has been the case with 
the BLaek Sea since 1774 and has always been the case ivith the 
Baltic, each of those states, whether bordering on the strait or 



See above, pp. 144, I02. 
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not, baa in principle the right to admit ships frotll the open 
sea, whether militaiy or mercantile, to its ports, and to seek 
egreas to the open sea for ]ts own military or mercantile flag, 
while outsltle states havt in principle the i-ight of access from 
the open to the inland sea for purposes of war. Here there is 
a lawful ulterior destina.tio]i in each direction, carrying the right 
of innocent pfLssag^ througli the strait, whether its opposiite 
shores belong to a single state, rm those of the Dai'danelles and 
Bosphorus to Turkey, and those of the Great and Little Jfelts 
to J}e]niiark, or to different states, as those of the Sound to 
• Denmark and Sweden since 1G58, previous to which date both 
shores of the Sound also belonged to Denmark. An regards the 
niciTantile flag the matter stands actually in practice as the 
principle i^cpiires, although in the tase of the Baltic the full 
application of the principle was restricted till 1857 by the 
Soimd dues, originally exacted by lieiunark jis sovei-eign of the 
passages, and as rendering services to navigation in connection 
with them. These were r&spected as immeniorialt and their 
amount was regulated by numerous treaties, till they were 
redeemed for pecuniary indemnities by eonventi'ms concluded in 
1857, one with the principal maritime states of Europe and the 
other with the United States of America. t)n this occasion the 
future freedom of sliips not entering Danish harbours from 
exactions for lighting and buoying was secured by the promise 
of Denmark "not to subject any ship, on any pretext^ to any 
detention or hindrance in the passage of the Sound or the 
Belts,"" As regards the military flag in the great European 
straits political considerations hRvc intenened. 

Notwithstanding the ac(|uisitio!i of certain Black Sea coast 
by Rus.sia, and at later dates by Rumania and the \'asHal princi- 
palitv of Bulgaria, the straits of Constantinople have remained 
closed in genera! to ships of war other than Turkish, not as 
a. matter of legal principle but by the free detcnninfltioii of the 
powers to continue to that extent the ancient state of things, 
Thus in the treaty of 1809 between Great Britain and Turkey, 
connnonly called the treaty of the Dardanelles, it is said that 
" as ships of war have at all times been prohibited from entering 
the Canal of Constantinople, namely ill the Straitw of the 
Dardanelles and of the Black Sea, and as this ancient regulation 
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of the Ottonmn empire is in future to be observed by every 
power in time of peace, tlic eoiirt of G-rtiat Britain promises on 
its pai-t to conform to this principle." And in the preambles of 
the cunv«iitions of 18+1 and 1856 the Christian powers "record 
in cointnon thetr unanimous determination to conform to the 
antient rule of the Ottoman empiiT, according to which the 
Straits of the Dardanelles itnd t>f the Boaphorua are closed to 
foreign ships of war ho long as the Porte is iit peace." Then 
follow tht! operative artidas, the Saltan declaring his resolution 
in that sense and the Christian powers engaging to respect it. 
The convention of 1856 was " maintained " by Art. S of the 
treaty of London of 1871, adding a " power to hi.s Imperial 
Majesty the Sultan to open the said straits in time of peace to 
the Vessels of war of friendly and allied powers, in case the 
Sublime Porte should judge it necessary in oi-der to secure the 
eseeution of the stipulations of the treaty of Paris of 30th March 
1866."" Afterwai-ds, in 1878, Lord Salisbury inserted the 
following declai-ation in the 18th protocol of the congres^i of 
Berlin : 



"Co^siderill^^ that the treaty of Berlin will modify an importiinl part 
of tlie arraiigemeiita saiittioiied by the treaty of Paris of IH.Wj iiiid that tha 
interpretatjoLi nf Art, 2 of the treaty nf London, vvliich in <lei«iideiit on 
tlie treaty of PariSj may thus become a matter of di§pute, 1 declare on 
behalf of Rutland that the oblijipitioiiS of Her Britannic Majewty relating' 
to the L-losiiig of the straits di> iiflt go further than an engagement with the 
Sidttnto respect in this matter His Majanty'B independent determinatioiia 
in confnmiity with the spirit of existing treaties." 

Count Schouvaloff then inserted the following counter- 
declaration : 

"Ttie plenipotentiaries of Russia, without being' ahle exactly to 
appreciate the meaning of the propoaition of th* seitO'iii ple-nipoteutiary 
of lireat Britain respcttiiiff the dosing of the straits, restrict themselves 
to demaoding on tbeir part the insertion in the protocol of the following 
obaervatioii — that in their oplrnou the principle of tlie olowing of the 
straits iy a Eiiropemi principle, hhiI that tht- stijiulations uoiioluded in this 
feepect in L041, 18.511 m\(\ 1871, cotifirmed at prissent liy the treaty of 
Berlin, are binding on the jiart of all the powers m act^urdance with the 
spirit and letter of existing treatiea, iurt only as regards the Sulta-n but 
also as regards all the powcra signatory to those transact ious. " 

13—2 
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Referring to his above declaiation Lord Salisbury said in the' 
House of Lords on 7th May 1885 : 

"'ITie ohject of tlie (l6cla.ratift» wliifli I had to make on hdlialf of Her 
Majesty's tio\'er3iineiit I understood tn he to eataliliMh tlie priiiciiJe that 
our enpigenieDts in respect of the DaiTlaiielles were uot engagements of 
a general European or int«rnaticiii»l clisi'acter, liut were engiigements 
towards the Siillan only ; tlie pntctitsal hearing of that reservation heiiig 
that if ill aiLv cirL'iirnataiicefl tlie Sultan should not be actiiig- independently 
but under pressure from some other power, there would be no iiitentational 
obligation Oil our part tn abstain from pafi§ing throu^li the DardaneHes." 

ITie distinction between engagements towards the Sultaa 
only and thowe of a geneml European character Heems to have 
been riitht;r infdicitonfilv chosen as aground for Lord Salisbury's 
praeticol condusion, for he had himself said at Berlin, with 
reference? to the eoutirination of the treaty of 1871, that, if 
Batoum had not been declared a free and commercial port, 
England would not have been able to engage herself towards the 
other European po^ee.^ to interdict herself from entering the 
Black Sea'. But in sllbwtante Lord Salisbury was in our opinion 
right, for an engagement depending on the SultAn"'s judgment of 
what whonld he ncces.'iarv in order to seciii'c the due performance 
of the treaty of Paris, towards whatever power such engagement 
exists, must surely refer to the Sultan's independent judgment, 
and not to that which he might be made to express by pressure 
from some other pifwer. 

'i'hc political history of the Baltic is; that of the rise, [irogress 
and final defeat of an idea never proclaimed with regard to the 
Black Sea, namely that the t;tates surrounding it could by their 
agreement convert the Baltic into a clcsed sea of their own, in 
which outside powers sliould not be allowed to (arrv on any 
operations of wai'. The effcc't of this, if realised, would be to 
unite idl the Baltic states in a league of semi -alliance or at Icait 
of inutuallv benevolent neutrality ; fiift, if any of them should 
be at war with an outside power, whielding its eoapt and 
commerce in the Baltit; from attack or blockade, and allowing it 
to receive contraband of war by way of that sea, while also 
pennitting it to use the Bjdtic as a. place of armis, and the Sound 

I This paint is made by (ieffcken, in 17 Hfr-iie. iti- I). /. et de L. 
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as a sallv port, foi' iiavB.1 optTationa in the open sea; secontUy, 
ill case of a war anywhere, allowing neutral Baltic: states to 
caiTV on a trade in contraband without interferenct till the 
tesisels engaged in it reached the open sea. The iLJen comes to 
light in the treaty of Roeskilde between Sweden and Deaimark, 
1658, in which they agi-ee pot to allow t'oreign ships of war to 
enter the Baltic by the Sound or the Belts'. But it attained its 
full development only by the convention of Ist August 1780 
between Sweden and fius-sia, to which Denmark acceded the 
same year and Hiissia in 1781. The parties to this convention, 
which was one of thase constituting the First Armed Neutrality, 
after reciting that all the poweifs aatrounding the Baltic were in 
the enjoyment of thti mont profound peace, agreed " to maintain 
perpctnallv that it is a closed sea, and must be regarded as »ucli 
by its local position, in which all nations may navigate in peaee 
and enjoy the advantages of perfect tranquillity ; in consequence 
they will take all inea.snrea to guarantee that isea and its coasts 
against all hostilities, piracy and violence,"" £ngland however, 
France and Holland, the principal parties on l>oth sides to the 
war theit rftgiiig, declined to accept the neuti-ality of the Baltic 
except for that war. And when in 1807 the czar complained of 
the bombardment of Copenhagen because ho was one of the 
gunrantoiT* of the tranquillity of the Baltic, the British answer 
denied that England had ever acquiesced in the principles on 
which it had been attempted to establish the inviolability of 
that .sea. Xo one suggested that Denmark or Sweden had 
committed a breach of neutrality during the Crimean war by 
allowing, without protest^ the passage of the Soiuid by British 
and French ships of war hostile to Russia; and the idea of 
closing the Baltic may be said to have been finally set at rest by 
the engagement of Denmark in 1857, i|uuted above^ which 
applies without any di.stinction of military or mercantile flags-'. 

' Tlie treaty (if ITfli) between. Sweden aud Russin, to ■whith Uenraark 
aeeeded in 17<iO, is goinetimes (quoted as a further step in the proniotiou of 
the idta, but it seems to have related only to the war then taking. 

^ p. 194. 

^ Helfter tlioiiglit that thfl eloaing or neutrality of the Biillic. « 
by the .Armed Xeut rail ties, waa not "a blamable iiir'i 
posthumous editor Geffckei) diiia^reed with him : § 7ti 
articU in 17 ifeiwe de P. I- ei de L. C,, p. 392. 
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Nathnais and Alieiis. 

We must now recur to the datum of experience that a atate 
is an ideal body, having a cei"tain territory and cromposed of 
certain pepions as its members or iiatioimts, all others being 
foreigiier.s or aliens'. We have considered the teixitorv of the 
state, land or water: its intMTiational .sovei-eigiitj in relation 
thereto may be summed up in the exclusive right to use force 
within it. We have now to consider the more complicated 
relation of the state to individuals ; what are the conditions 
entitling a person to itss nationa-lity, that is to the character of 
a n^tionftl, and how the di>itinction between nationals and 
alien-f operates in prjurtice, 

T^o character of member or national of a given state depends 
on parentage or place of birth according to rules which we shall 
consider, but .-iubject to those rules it isnot limited for iTiteniational 
piupOHeti by the fact that for internal purposes distinctions may 
be drawn between different classes of the population, none of 
which have any tie to any other state. Thus the name and 
ritrhts of citizen are refused by the French to cei-tain subject 
populations in Africa, and by the LTiiited States to the Red 
Indians and Filjppinos, permanent inhabitants of their respective 
territories. And in a. monarchy, although the name "subject"" 
does not admit of being refused like that of "citizen" in a 
republic, different portions of the permanent population may 
live under difiei'ent laws, ay in British India the Hindoos, the 

' See above, pjj. y, 64, 
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Mahonietans and the whites. Since such differences give no 
footing for the exercise of any foreign authority within the 
territory, the clashes characterised by them must he embraced, 
an against other states, by the state which assumes the exclusive 
authority over them ; they are Tiot aliens but its nationals. 

The tie between a state and its nationals is permanent, not 
in the sense that it cannot be severed, but in the sense that so 
long as it continues it exists whether the national is for the 
moment in the territory of his state or abroad. In the regular 
course of affairs a state protei-ts its riatioiialu in foreign countries : 
to examine applications for tiuch prutet-tion, and to make the 
representations wJiieli they seem to merit to the territorial 
government or to the local authorities, is one of the principal 
duties of diplomatic or consular representatives. But protection 
outside its boundaries is granted by a state to aUena only in 
exceptional cases. 

One of those exceptions occdrs in states of other than Euro- 
pean civilisation'. " By the laws of Turkey and other Eastern 
nations," Mr MaiTy wrote, "the eonsulutes therein may ^ethive 
under their protection strangers and sojouniei-s whoMe religion and 
social manners do not a-wiinilate with the religion and mannei-s 
of those countries. The persons thus received become therebv 
invested with the nationality of the protecting consulate. These 
consulate,s and other European establishments in the East are in 
the con&taiit habit of ui'Kning their doorw for the I'tftptiiin of 
such inmates'" — thi.s term is ill chosen, as they do not necessarily 
i"eside in the consulate — "who are received in'ciipeetive of the 
country of their birth or allegiance. It is not uncommon for 
them" — the consulates — "to have a very lar{^ number of such 
pruU'g{',i. International law i-ccognises and sanctions the rights 
acijuii'ed by this connection^." But the protection thus fjranted 
is not that full adoption by ft wtnte which is called naturalisation: 
tho.Ho who receive it retain their true nationality for all puiposes 
outside the Eastern state in cjuestion. A remarkable example 
of the practice is offered by the pi-otection which France extends 
to Roman Catholic establishments in the East, irreNpectivc of 
the true nationality of the pei'souH who may belong to them. 

' Sea above, p. 40, 

'i VThartou'a m^fnt, ^ 198. 
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The existence of the practice is etisilv understood, for the 
Eftsterii Mtate does not perttive of what iiiipoi-tance it iiiav he 
to it to what Weatcni gi-oup nii individual may choose to attach 
himself w'ho in any fase woidd be misuited to its own legal 
system. But it is an obj eetioiiabk practice for several reasons. 
It enahles a Western state, by gathering under its Hag I'ecruits 
who have little connection with it, to acquire an influence in the 
country out of proportion to its trade and to tlie number of 
residents really belon^ing^ to it; and it impedes the progress of 
the Eastern Htiite by making it easy for itw pi-oper suhjects to 
withdraw themselves from its control. 

Another exception, made by the United States, was thus 
described by Mr Bayard, secretary' of state, in a despatch of 
5 August ]885. "The criterion... with respect to aliens, who 
have declared but not lawfully perfected their intention to 
become citizens of the United States, is very simple. When 
the party after sutrh deejaration evidences his intent to perfect 
the process of iiatundisatioii by continued residence in the United 
States as required by law, this government holds that it has 
a right to remonstrate against any act of the jrovernment of 
original allegiance whei-eby the perfection of his Ameritan 
citizenship mav be prevented by forte, and original jurisdiction 
Over the individual i^easserted '/" A memorable and perhaps the 
first case in which the States extended their protection to such 
a person, though strictly still an alien, was that of Kosztii, a 
refugee of Austro- Hungarian nationality who had been concerned 
on the Hungarian side in the war of 1848, qualified by Austria 
as an insurrection. After he had formally de(.;lared his intention 
to iMJCome a citizen of the United States in pursuance of the 
statute ill that behalf^ nwA, i-esided there for nearly two years, he 
wfl.1 seized at Smyrna in Turkey by Austrian anthoiitie.'* claiming 
the right to do so under the capitulations, aa the treaties re- 
gulating the condition of foi'eigners in the Ottoman em piiv are 
called, between that empire and Austiia, and tjiken on board 
an Austrian ship of war with the avowed design of can-yiiig him 
to Austria for puni»hmeiit. 'ITie prompt intervention of a 
United States *hip of war obtained, by thi-eatt equivalent to 
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for(«, hJB ti-ansfer to the custody of the French fonsul-geneml 
at Smypiia, from which he was released and sent back to the 
United States, the Austrian government, while a^-eeing to that 
courae, reserving its right to proceed against him if lie returned 
to Turkey. Kosata had invoked the protection of t}ie ITnited 
Stflttfi consul at Sin_)Tna, for which he couLd Arisert. fl claiii] as 
well under his incipient relation to that country as under the 
practiL'e deneribed in the last paragraph ; and if the Turkish 
governntent was unable or unwilling to prevent the controversy 
between the two AVestern powers as to jurisdiction from being 
decided l)v foi'ce on the Austrian side, it fould not object to the 
counter employment of force on the side of the States. As 
between Austria and the St«tes, independent of the Eastern 
practice referred to, Mr JVIaivy, the seeretary of state of the 
latter, laid down an untenable doctrine. "Foreignei-s," he wrote 
on 26 Sep. 1853, " may and often do acquire a domicile in a 
country, even though they have entered it witli the avowed 
intention uot to become naturalised citizens but to return to 
their native land at some remote and Uneertain period; and 
whenever they acquire a domicile"' — as KoKzta certainly had 
done in America— " international law at once irnpresfieii upon 
them the national character of the country of that domicile'.'" 
The distinction between nationality and domicile, which we shall 
see in treating of the latter, cannot be thus set aside. But the 
pitjceediiig in Koszta^s case may be defended on the nan-ower 
ground afterwards taken in the above quoted despatch of Mr 
Bayaid, on which he was able to distinguish it and the case of 
Bumato, " who had detinitely abandoned Mexican doniicite [but] 
was held for military service in Mexico on the occasion of a 
transient rctuni,"' t'ruin that of Walsh, who " ianuediately after 
his declaration of intention established a commercial domicile in 
Mexico under circumstancea which would have -sufficed to disrupt 
his continned i^flidence in the United States, and pi-cvent his 
naturalisation under the statute." It would be difficult to deny 
that the pi^otection of aliens in such cases as those of Koszta 
and Bumato may be justified as international intervention, but, 
if it is desired to bring it under general rules, Mr Bayard's 
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formulation of the necessary exception, though excelleiit as a 
guide for the practice uf hia country, depends too much on the 
terms of the United Htates laws on nutiiralisation to be sei'vicc- 
ahle as a general statement of international law, As such a 
statement wc are inclined merely to say that an alien may have 
tstablished such a relation between hiinsclf niul a given country 
that the latter may lie justified in intervening on his behalf 
when he is out of it'. 

In connection with the subject of protection afforded abroad, 
a question arises which is thus put by Hall. " Are the natives 
of a [colonial] protectorate to be regarded aa simple foreigners 
whtll in other countries than th^ir own, or can they demand to 
be placed in tlie same situation as is accorded to pei-sons whom 
for one reason or another Great Britain has been in the habit 
of protecting? I'p to the present time," he adds, "they seem 
to have been relegated to the former category, consistently no 
doubt with the opinion wliich has usually been held In England 
as to the powers acquired by establir-hiiig [such] a protectorate''," 
As we have agreed with Hatl in arguing for the generality of 
the authority and jurisdiction enjoyed in a colonial protectorate^, 
so we agree with him that " it becomes logically necessary " that 
its natives shall "share the right to diplomatic protection when 
occasion for it arisErs,'' and that, " if this view he not adopted, 
the practical inconvenience will make itself felt that natives of 
foivi^i [eoloiiial] protecttirate-s ^^'ill h»ve to receive nioi'e favour- 
able treatment in British protected territories than tan be 
conversely denianded,"" In other words the shadowy distinction 
between annexation and the acquisition of a colonial protectorate 

' In Lawrence's HVieratoi, p. !.l2£it thereisquoted adespatth of Secretary 
Mnrcy, of 10 January, lfio4j refusing prntc^ctioii to Tousigj domiciled but 
not I mturaliged iu the I'liited States, and diatiiig'uishiiig hi:; cww from that 
of Koezta, 011 the ground that he "^VHluatarily returned tii Aiii^ria and 
placed himself within the rein^h of hei" iminittpiil laws." It do&si not appear 
whether hi» return was iiLteiidoil to he transient, like Uiiniatu'n, but it 
appeaj'8 that the |)n>t»«tini[ waw dusired afiaiust penalties which it was 
aileg-ed tliot he had iiicui'rwl before Itis eniif^ratioiij add tLe riglit to prote<it 
persioiis ill lib sltuatjon "from arbitrary atta of opprcfsioit or deprivation 
■of pruperty" i« resei^ed, 

^ Fiiri^gn PowKm and Jarhdiriiou qflht British Crvwn, § 100. 

3 Above, pp. 12.0-7- 
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will not warrant the natives of the latter being treated, for the 
purpose of protection abroad, otherwise than as nationals. A 
protected state has its own imtioiiah, and their protection 
outside its territory will depend on the terniK existing between 
it and the state on whieh it is dependent. Those terms, by 
allowing to it diplomatic intercourse although under the control 
of the superior, may leave it capable of making for itself the 
necessary representations, or, by vesting the conduct of all its 
foreign relations in the superior, may require the latter to step 
forward on its behalf and that of its nationaU^ 



Domu-ile. 

The classification of a population as composed of nationals 
BTid alietlM is not the only one- that <:an be made ivith .some 
bearing on international law. Another clas.'iificfttion in that 
into residents and others, and thi.s again may he varied according 
to the degree of fixity or permanence which ii re.'^idence must 
present in oi-der that it may be tii'uted as such for a given 
purpose of law or administration. A very transient i-esidence 
will suffice in order that the banns for a pei-son^s marria^ may 
be published with full effect A closer connection with a pJnce 
may be required in order that the summons of a court of jn.stiee 
may be properlv sei-ved at a person's dwelling when lie is himself 
injH'cessihle. And so there mny be an ascending scale of fixity 
of Tcaidence until we reach that which can be i-easonably 
accepted as deterinining personal law and status in private 
matters, that is, as determining the territory with the society 
and hflbit-s of which a person is most clwtly identified, fltld the 
law of wfiich ought therefore to govern, for example, the age of 
his majoritv and his power to dispose of hi*; pi-operty bv will. 
Residence of this last degree of fixity, when defined with the 
care neces.sarv for a technical term, is called domicile. Thus 
there arises a classification cutting across that of nationals and 
aliens, thei'e being in every coiuitr\' many aliens the character of 
whose residence stamps them as domieilcd in it, while these, 
if they happen to be for a transient purpose in the country of 

' See above, p. 22. 
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their nationality, will not be domiciled in it although its 
nationals. We said that the residence which is domicile can 
be reasonably accepted as determining the law of capacity and 
status, and in most Kuropean countries domicile has been 
ac'tiially used, at some period or other of their legal history, 
as the ci'iterioii in those matters, though often with exceptions 
preventing the captwity or status conferred bv a foreign law 
from affecting the title to real or immovable property. But 
on the continent of Kurope nationality has by many legislations 
been substituted for domicile for that purpose, the example 
having been set by France in the Code Napoleon, and followed 
by the Italian and German codes'. In Jii^iiglaiid and the United 
States on the coiiti'ary nationality has not been introduced a'^ a 
criterion for the law applicable in private matters, and in 
England the iniportanL-e of the kw of h. pei-son's doinifilt has 
even been increased by its adoption, with exceptions as to real 
property, for cases wliich our older practice referred to other 
laws, as for example that of the place of contract. Indeed in 
the British empire and the United States nationality would not 
furnish a complete criterion, because there are different systems 
of private law or of administTatioii in the three paints of the 
United Kingdom and in its various colonics and dependencies, 
and BO aiso there ai-e in the various .so-called wtate.'i which 
compose the Union. Domicile therefore is the only possible 
criterion of a pei-son's being an Englishman or a Scotchman, a 
Marylander or a Louis ianian. If it was agi-eed that his 
nationality should prevent a British subject or a United States 
citizen from falling under the private law of Germany Or Italy 
in consequence of his being domiciled there, recoui-se to the 
domicile of his ancestors or to his oivn original domicile would 
still be necessary as an ancillarv criterion, for determining under 
which of all British or United State,'? systems of private law he 
should fall. Of course what has been said of the British empire 
and the United States will equally apply to any state of 

' We can here apeak only Lti very liroail terms i>f a matter so little 
connected with public iiiternational law, and we must tlierefttre ref^r the 
reader totlieiliifereutle^isJations for the limitatioiwwitlt wliidi thi; general 
principle ha.s been ^uardedj in favour of perwuris contracting with foreigiiera 
ill li(ii>ii jidn ignorance of their want of capacity. 
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international law which pomprises ten-itories possessing tlift'erent 
systems of private law or of atlniinistration. 

Tlius viewing domicile in its actual relation to pei-sonal law 
in private matters, one is led to asV how it ran L-ver have been 
thought to govern the politiwil relation of nationality, as we 
have seen Seeretarv Marev asserting that it doe^i, Thfl answer 
must be found in history. In the middle ages, through the 
feudal system and the privileges acquired by the eities, the 
greatest political aggregates on the continent, as the Holy 
Roman Empire of the Gernmns and the kingdom of France, 
were split up into proviitcefr and in unicipali tie's which occupied 
a larger wpace in the daily lite and thoughts of their inhabitants 
than did the nggregfltes to "which they belonged. The modern 
state did not exist, and poweiv which exclusively belong to it, 
as those of peace and war, were exercised by the lords and the 
cities as well as bv the sovereigns to whom in the la-st resort they 
owed allegiance. To express the ideas, then floating and rudi- 
mentary, fi^om the fixing and development of whieh the si«,te has 
grown, the only availivble terminology wns that of enipite or 
kingdom on the one hand and nation on the other hand, and 
the name of nation was constantly applied to the people of a 
provinee. At the same time the smaEer units had their customs 
and statuteji relating to private law and their scpai^ate Juris- 
dictions, and domicile, which in the Roman empire had been 
the leading test for holding that a defendant wa,s amenable to 
the court of a given judge, was still handed dowu for that 
purpose. Thus nationality and domicile c»nie to \k often 
treated a.s equivalent terms, but as the state gi'ew, the tjuestion 
of its meitibei'ship became disentangled from private law, to 
rest first ou the place of birth, which under feudal principles 
had been the leading test of allegiance, and later, as Roman 
principles of jurisprudence lieaime more influential, on pai-entage. 
In one department, however, of iiitemational law domicile 
has continued to be important, namely that which i-elates to the 
eapture of pi-ivate pivDpertv at sea by a belligerent. ITie Bi-itish 
and United States rule an to this still is that property is 
regarded as enemy or neutral according to the territory in 
which the merchant or the house of business owning it is 
established, although in I'rant^- the question of enemy or neutral 
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is decided bj national chai-atter. The Anglo-American view is 
defended on the ground that induNtry and coinmerte add to the 
ati-ength of the country iti wlik-h they are carried on, but it can 
ScftrceJy be doubted that it is in some degree i-eferftble to the 
fact that in England tlie adniinilty judges have iiaually been 
aUo the judges in probate and matrimonial matters, accustomed 
in the latter capacity to apply domicile as a criterion, a.nd to 
rely on old jurists in whose language domicile and nationality 
%¥ei-e confounded. Of toucHetlie present judges, botli in England 
and in the United States, are frte from any such confusion of 
ideas, but they hold themsolves bound to follow the established 
pi-actice of their coimtries ; and Secretary Marcy, in his turn, 
must have been influenced by what he found in the reported 
admiralty cajies. Pur the rest, it must be remarked here, 
though the place for developing the I'emark will be found in 
discussing the laws of war, that the trade domicile which the 
Anglo- American practice upholds as the test for belligerent 
capture has come to differ more or less from the domicile which 
is now maintained in England as the criterion of personal status. 
The fixity of residence neces.sary for the latter h.as been wrought 
up to a higher degree by the decisions of the English comi:s 
during the last half century, during which there has been little 
opportunity for a Britinh prize court to review the doctrine of 
trade domicile in war ; and «ince the utility to a countiy of the 
industry and commerce carried on in it, which is the practital 
ground foi" that doctrine, depends moie on the actual sent of 
an occupation than on its probable fixity, we may expect that 
a British prize court, when the opportunity shall again be given, 
will not follow the new tendency as to domicile in peace. 



Ctyntrol over Nationals abroad. 

Since the tie between a state and its nationals is a personal 
one, it is not broken by geogi'aphital distance. If aiiy of the 
nationals transport themyelves to a i-egion of the earth not yet 
annexed by any state of international law, whether they do so 
for the putpose of commerce or as settlers, their state may follow 
them with its authority and annex the region or establish a 
c'olonial protectorate ovei- it. Their acquisitions are their own 
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as to property, but nut, at least at fii-st, as to sovereignty, If 
thej set up a state and aspire to independence, tlieir home state 
can treat their proceeding a.s iKicit and substitute its own 
authority for that of the new organisation ^ unless it has left 
them to struggle unaided against the dangers and difficulties of 
the tfitiiati(}n until they have consolidattd a power sufficient for 
the maintenance of civilised life and order. In that nise, since 
the duty of allegiance and tin? right to protection are correlative, 
the right to allegiance would be lost by the omission to give 
protection. The claim to the continuance of soveruigutv under 
a national law would be met by a claim to recognition and 
independence under the principle of justice as a branch of the 
ntorftl law, and the controversy would have to be judged in 
conscieru* by the parties to it. We have .spoken of i-ecognition 
of insurgents as a new state, as a (picstion between the old 
government and third states'. As a question between the old 
govenmient and its subjects, whether emigrants or insurgents on 
old soil, it is not one of intei-national law. These principles 
have been largely illustrated in Afiica, A great part of the 
colonisation of that continent, especially by Urcat Britain and 
Germany, has taken place by the extension of state authority 
over regions in which settlers of the resjjective Kiiropean nation- 
alities had previously established themKelve«. An extreme in- 
stance of the right was given when Great Britain followed in 
arms the Boers who had trekked inland atroHs the tVontier of the 
Cape Colony. She ultimately recognised their independence, for 
the Transvaal by the Sand Kiver convention in 1859 and for the 
Orange Fr&e State by the convention of Bloemfontein in 1854; 
whether soon enough for justice must be a matter of opinion, in 
which the danger to the colony from any excitement of the 
natives outside it must be taken into account. 

When the nationals of one state are in the territory of 
another, whether i-esideut there or for a transient purpose, the 
authority of the former over them can still be exercised, not by 
action on the foreign soil, for any such action would be a 
usurpation of the territorial sovereignty over that soil, but by 
enacting penalties to be enforced on the return of the culprits to 
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its own territory, or fines to be levied fi-om the property which 
they may have there. For states in wliich military Ber\'ice is 
compulsorv, one of the most obvious applications of this is to 
securing the return of absentees in order to thc-ir pei-fonning such 
service. Another application is to the punishment of crime 
committed, abroad, Thus " Russia, many of the German states, 
Italy, Aus^tria, some of the Swiss cantons and Norway enforce 
their domeatie criminal law against all of their subjects who 
have committed ofienees abroad either against the state itself, 
their fellow subjects, or foreign subjects'." Great Britain 
punisliea its subjects who commit abroad treason, misprision 
or concealment of treason, murder, maiislnnghter, bigamy, 
offences against the acts prohibiting the wlave trade or the 
Foreign Kjilistinent Act, and perhaps one or two others 
of smaller importance. Also offences against property or 
person committed at any place, ashore or afloat, out of the 
king's dominions, by any master, seaman or apprentice, who at 
the time when the offence was comniitted or within three months 
previously has been employed in any British ship, subject the 
off'endi?r to trial and punishment in England — an enactment 
which compriscK offences committed outside the limits of British 
authority, whether on land or on shipboard, not only by subjects 
but by foreigners deriving a tinge of British character from 
recent employment on a British ship^ 

Admission (^Aliens to ihe Territory. 

Between atafces of the white nice, the entire exclusion of the 
snbjecb of any from the territory of any other at peace with 
the former has scarcely been attempted within historical tinioB, 
If such an attempt could be imagined, it would be defeated by 
the stipulations in favour of mutual intercom^e usual in the 
network of commercial treaties by which the white world is 
bound together, and which may be taken as expressing a general 
sentiment reiiuiring that free intcrt-ourse shall be the rule. But 
those .stipnlntiomi are vague, and are not understood to prevent 
the exclusion of individuals or even of classes for special reasons. 



= Merahaut Shippiug Act 1894, e. tifl?. 



The power to exclude individuals deemed undesirable is asstimed 
in the passport svstem, once universal on the continent of Europe 
and stiil fur from extiiict; and the povi^er to exclude classes is 
assumed in the legislative exclusion of pauper aliens or of aliens 
arriving nnder contracts for employment, of whieh the United 
States furnish an example, and the adoption of whieh system so 
far as concemi! the former class is urged by many in England, 
without its being suggested that in either country it is or would 
be a violation of international duty towards the states from 
which such aliens might come. 

Thus a clause pmviding for free intercourse in the common 
form of commercial treaties would scarcely seem sufficient to 
compel a state which regarded Jews aa a special and inferior 
class to receive them from a country in which they enjov the 
full rights of citizenship. The objection made by the British 
government to the laws impeding the immigration and 
facilitating the expulsion of aliens, which were passed by the 
South African Republic before the war and the annexation of 
the Transvaal, was not based on any general international 
doctrine but on the iJlterpretation of the convention of London. 

As between states of the white race and orientals, the former, 
though long contented with the seclusion of their subjects in 
factories, as that of the Dutch at Nagasaki in Japan, have for 
the better part of a century past demanded freer admission for 
them. Pi-obably that demand has in no case been presented 
as sufficient to justify war if i-efused, hut although the vaiious 
wars of this country with China have been commenced on other 
grounds, a fresh stage in the fsicility of admission has always 
been insisted on as one of the conditions of peace, and the 
rights so coni;eded have always been freely extended to other 
white powei's. On the other hand the United States and the 
Australasian colonies of Great Britain have directed against the 
yellow races legislation which, being based on the national 
character of tht immigi-ants, cannot be compared with such speeial 
exclusions as those of Jews, paupers or persons under contract 
for employmGnt. The practice is therefore very unequal as 
between the gwat divisions of mankind, nor, since Japan has 
been admitted to the full communion of international rights, c^n 
the iiietpiality be explained as a consequence of the fact that 
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international law has only a partial application between states of 
European and of other civilisation. We must admit that not- 
withstanding the genera? sentiment above referred to as 
existing within the white world, international liiw kiiuws as yet 
no right independent of treaty, not even an imperfect right on 
which a daira to a suitable treaty might bt founded, for the 
subjeeta of one state to be allowed, even with tlie exception of 
special cases, to travel, reside or trade in the territory of another. 
So far as the exclusion of aliens from its territory is within 
the discretion of a state, it is free to exerdse its discretion by 
expelling those already resident as well as by declining to admit 
them in the fii-st instance, In most comitrief* the power of 
expulsion is left to the executive departnicnt of the government, 
whifh habitually exercises it for purposes of police, subject to 
the restraint of opinion, which, as is natural, appeare to operate 
more strongly against the expulsion of peraons already allowed 
to reside ttian against an initial refusal of admission. Thus 
many conventions stipidate that expulsion shall only take place 
for grave causes, that the pennon expelled shall have the oppor- 
tunity of clearing himself from accusations or suspicions, and 
that his state shall be notiried'. Whei-e the "executive has the 
power of expulsion, the extradition of ciiminals is eifected by 
an exercise of it, the officers of hiy own state being in readiness 
to receive the expelled alien at the frontier. In the United 
Kingdom however the executive haj* no such power unless 
expressly given to it by the legislature, as it often is by Alien 
Acts pasned in time of war or of internal difficulty, and by the 
Extradition Acts, which apply when under the authority given 
by them the executive has concluded treaties with foreign states. 
Even to executives which possess the power such tr-eatiew are of 
value for securing reciprocity in its exercise, and for pi-otecting 
them by a definition of the cases for extradition fi'ora the 
imputation of arbitrary conduct. The technical treatise,'! on the 
subject must be referred to for the details connected with extra- 
dition. It is sufficient to notice here that a univei-sal sentiment 
in western and central Europe forbids its being employed for 
political offences. 
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Treatment of Aliens in the Territory. 

Although as between states of the white race the admission 
of ftHena to travel, reside and trade, except in special cawea, is 
general, they ^ra with equal genetalitv refused political righta, 
as that of voting at elections, whether pRTliamentary or rmni- 
cipal, and of exercising public functions. In England, bj an 
act of parliament passed in 1701 (st, 12 and 13 Win 3, c. 2) no 
ahen is capable of any office or place of trust either civil or 
military. But this did not interfere with the old practice of 
forming juries (A? rucd'tetate liitg^ra? for the trial of aliens, and 
now, by the Jurieii Aft 1S70, s. H, aliens after ten yeaiti' residence 
are capable of service on juries and liable to it. 

Ah to military services, we adhere to the principles laid down 
by Hall, which as he ha.s shown are in accordance with the 
stipulations contained in a very large number of commercial 
treaties, so far as those stipulations extend. (1) "It 'is not 
permissible to enrol aliens, except with their own consent, in 
a force intended to be used for ordinary national or political 
objects. (2) Aliens may be compelled to help to maintain 
social order, provided that the action required of them does not 
overstep the limits of police as distinguished from political 
action. {3) They may be compelled to defend the country 
against an external enemy when the existence of .-iOfiHl order or 
of the population itself is threatened, when, in other words, 
a state or part of it is threatened by an invasion of Kavage« or 
uiiciviliiied nations'." The toiivention of 1862 between France 



' § (»1. During the (^ivil war in tie L'nited States Lord Clar-ciidoil 
aeemeii to go a little "beyond tbis, admitting tbat "British suhjetta 
voluntarily dnniiiiiled in b foreign couiitpy" mi^lit be liable to service 
"even, tu a limited exteiitj for Hie defence of tlie territory fniin foreign 
invasion. " liistmctions to ix)r(l Lyons, i&., and in the appendix to tlie 
repdrt of the Naturalisation Commissitm, p. 42. Perhaps however, by 
saying "' ti> a limited extent," he mearit ii-o more than to reserve the case 
of an invasion by Kavages as distinct from a political invasion. BIUDt^chli 
{[h-oii [nttniatitmal Codlfie, § 391) requires the service of oliens only '' to 
defend A locality agu.i:ist hrigaiidt* or savages," and mentions (as dae§ 
UeapagTiet, ^ 3.54) that foreign governments prnteeted to the Govepiiinont 
of National Defence a^nat their eubjects in Paris during the sieg^ being 
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and Spain, hy which Spaniards bom in France and Frenchmen 
born in Spain are made anbject to military service unless they 
prove that they have satirised that oblij^ation in thtir own 
country, is represented by Uespagi^et as being merely a meaailre 
of mutual assistance for preventing military service being evaded 
to the prejudice of both ariiiieH. And he quotes with approval 
the blockade of the river Plate by France in 1838 and France 
and England in 1846, provoked by the attempt of the Argentine 
republic to impose on aliens the duty of strvinff in the armv — 
the protejit of England against British subjects Iwinj^ compelled 
to serve is the American civil war — and the abandonuitnt by 
Belgium, in couipltance with the protests of the poweri^, of her 
law of 1897 imposing on aliens service in the civic guards If 
compulsory enrolment in a civic guard or miiitia were allowed, 
although some of the purposes for which such a force may be 
employed might fall within the duties of foreigners, it would be 
impossible adequately to protect them from the exaction of 
services going Ijcyond those duties. 

Alien.i are subject to taxation equally with nationals, and in 
other respects their assimilation to the latter has made great 
progress. The droit (fnuhahie to which they were subject in 
France, and by which they were incapable of receiving or trans- 
mitting the succession to any property, movable or immovable, 
after early receiving some relaxation was finally abolished at the 
Revolution^. The ineapacity of aliens to hold real estate was 
abolished in England bv the Naturalisation Act 1870, but still 
subsists in a few countries, notablv in some of the United States. 
And with one or two otlier less important exceptions of a similar 
character, such as their incapacity by the laws of some c'ountriea, 
and notably of the United Kingdom, to hold shares in ships, 
aliens are naw allowed to iu-(]uire and enjoy all private rights. 

t^otnpelied tJ^ take ariMa ov to fierve in tlic uatioTifil ^impd. If ever the 
pprsoiiul aid of aliens aguinst a civiliaed enemy could be dcmarided, the 
defence of a besieged city wuuld seem to preaeiit the strongest t^aae. 

^ See Demaiij;eat's Uhloire. dulaCoiirliTioii Civile rlex ^lniTi</frx fn Frann. 
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WTio are Naiimiats : Jits soli and Jus nanffumig. 

Historically, nationnlity arose out of allegiance. The 
sovereign lords in the dealings between whom international law 
had its origin belonged to a system of which the dominant 
charactei' wtm feudal, and in feudalism the peraonal relation of 
a man to his lord was blended with the territorial relation of 
a fief to the lordship of which it wa-, hcld^ By -virtue of the 
latter the persoiial relation to the lord was imposed on all 
natives of the fief, or of the country considered as a collection 
of fiefs, and this Ju.t soli was not inconvenient because iew 
persona weif to be met with in any country who had not been 
bom in it except tradei-s and other obviously ca.snal visitors. 
It was therefore on birth on the soil, or on certain circuiiistauces 
equivalent to birth *>\\ the -SOil, that the chnrtu^tt'r of a natural- 
born subject prituarilv depended. By the common law of 
England, which fairly represents the old common law of western 
and central Eiu'ope on the matter, allegiance was due to the 
king from all persons born on land within his dominions with 
the exceptions jarescntly to be mentioned, or in foreign harbours 
on boaixl an English ship of war or packet enjoying the im- 
munities of a ship of w«lV or at sea on boai'd an English ship; 
and from children born abroad to a duly accredited English 
ambassador or minister', but not from children born on foreign 

' It seems that sovereign Im derived from enpra ami suKeraiii from 
gursuin f that smgneiir nonmriiiii ami wi^neiir Ku^nnin were at first used 
iiiiliffei-eiitly for lord paramount, witls iifrii-rf ihijim/ inr tlielr correlative ; 
tliMt about tile befciiiiiiTig- or niiddlo of tlie Mxteeuth century mioxrain was 
restricted tr* dea'eribe the Icing'; tli3.t suseruin, tiiu^ becnme distinguished 
friHri simivr-am, came to be used as » eubutantive, without the addition of 
Kin{jn«ur, tii denote an immedinte lord with mssnl as correlative ; and that 

aiiiiJi-ninrtr is not used before tlifi lliueteeiith OeiltUty to express ai\y iiihev 

than feudal relations, its einpkiyment to translate the Turkish word found 
id the old oaiiitulatiotis granted to the Danuhian priiieipalities not hehig 
really an e.scuptioii, aincu there nnn a. v.hisa mseniblmice between Turkish 
and u-esteni feudalism. The previui]F< investigators of the hi^tury of these 
terms are referred to by liof^hitchevituh {llatb«onveriimtlU, pp. S7— fO), 
whose onncIiisionH we give. 

* " If any of the kinfr's anibaseadors ill forei^ nations have children 
there of theii' wives being Eiigli^sh women, by tlie tDinijum lnwij of England 
they are nntiiral-boni subjects'': in Cnlvmg Oime, 7 Coke 18a. The 
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soil to Enfflish soldiers or sailors, though the ffttbers were 

engaged in foreign and friendly couiitrie« on the king's se^v-iw^, 
or nterely bom within the area of an Eaiglisli legation. The 
exceptional cases I'eferred to, in which the character of a natural- 
hom subject was not conferred by birth on English soil, were 
two. One, that of childi-cn born to foreign ambassadors dulv 
accredited to tht king, cutTespoiidtd to the claim in favour of 
the children of siiiiiliir English functionaries. The other was 
that of children born to enemy father at place* in hostile 
possession, and to this a claim in favour of the children of 
English soldiei-s or sailoi-s in anatogon)^ circumstances may have 
conTsponded, though not distinctly traceable". All those com- 
prised by these niles as natural-born subjects were said to be 
bom within the king's allegiance. 

It was however impossible that the jm snli could be [lennu- 
nently maintained as the sole rule for determining allegiance, 
when the growth of order and the improvement of comrnuniea- 
tioii.s led to men being ofteiier atcompanied in foreign travel and 
residence by their wives, and consequently to children being 
oftcuer bom in countries not their true homes. Hence another 
source of allegiance was introduced, the j((.» ■•id iif^tbm, descent 
OP pai^ntage. This is often described as a Roimin principle, 
and BO in truth it is, but in a way which i"ef(uires some explana- 
tion. The personal condition of a citizen possessing the full 
franchise (civh liomaiitis), that of one posi^essing the inferior or 
Latin franchise {Laiimis), that of a slave {^ervus), and that of 
one who was none of the foregoing (pf.regrmits\ were all 
hereditary. If the person in question was the issue of free 
parents united by a lawful marriage, his condition was that of 
his father; otherwise, it was that of his mother; the place of 
his blrtli was miiniportant in eitbei' case. And since any one 

oonditioii that tlie triv«s are EDglisliironien ih (;ertainl}' now superfliinaa, 
and it is doubtful w]iether it was neceBsary even in Coke's time: Bacon v. 
Bacon, Cm. Car. (fOl. 

I Df, Geer v. Stone, 22 Ch. D. 24.^. 

' "If enemies should come into a.iij' nf the king's domiiiiona and 
Bttrprise any castle or Airt, and possess the sam-e by hostility and liave 
iesue there, tha-t issue ii^ no suliject to the kin^' though lie was bum within 
his dominions, fOr t!i4t he WaS uat toi-B wtthill the kSun's llgeanee or 
allegiance": hi Calvin's Citjie, 7 Coke 18a. 
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' belonged to the Homan state had one or other of the above 
conditions, it may be said that menibers-hip of the Roman state 
depended on parentage. Bat there was no technical term for 
that relation to Rome which in the case of a modern state is 
expreswed a.s being a member or subject of it, for ill early times 
ftbe Romans had no conception of any more coniprehtnsiive st^te 
than the body of citizens, and in later timea, when the con- 
ception certainly existed, the narrow technical phraseologj- was 
not duly cnlargod. Free men who were alien to the body of 
citizens being /;£iT^i/ii, the plebeians shared that name till they 
ac*| Hired the franchise, and through the natural persistency of 
language that name was sometimes given even later to thent, o& 
Tvell as to the fi-ee provincials who wert neither ctvei Bomani not 
Latini. Finally, the subjects of the empire of all elasses and 
aliens to it were popularly distinguished as Romaui and barbari, 
but these were not terms of law, and so it is impossible to quote 
any simple Roman authority for the jus sanguinis governing 
what we now know as nationality. But the whole trend of 
RomflTi thought flavoured the hereditary character of personal 
condition, and aUch was the rule for each of the particidar 
condition!* mentioned above. There was also orign^ the tie 
which bound the civis or mimicepn of any (ittitas or refipublica 
within the empire to submit to its jiirisdiction and bear his 
part of its nnmicipal burdens. This too was hereditary, and so 
far aH any direct filiation tan be traced or aurniiwed between 
Roman practice and the modem view of parentage as a source 
of nationality, it is probable that the line along which we 
should look is rather that which leads upwai"d.^ from the latter 
to origo, through the remains of ancient juris^diction, than any 
pointing to the public character of a ctvts Homnnns. 

As a matter of clear history, the way in which the jus 
sfiTtgidnis was introduced into the Europeaji law of nationality 
by the side of the -jug .ioH wae not that of allowing the 
character I'csulting from either to be difsclaiiued because it con- 
flicted with that resulting from the other. The Jus ^aiigiti/iii 
makes its appearance as enlarging not the choice of the indivi- 
dual but the gia-sp of the state. A nationality dependent on 
parentage is imposed, doubtless not without the design of -safe- 
guarding the individual from being an alien in his father's 
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country because he happened to be bom abroad, but without 
Teference to the attitude which the country where he waa bom 
might assume towards him, importajifc as that might be to him. 
In the United Kingdom the Biitish fharatttr wfls given by 
St. 7 Anne, e, 5, s. 3, interpreted and suhi+tantiallv repeated by 
St. 4 Geo. S, c. 0], s. 1, to the first geueratio» born out of the 
allegiance : the father of the child born abroad iiuist not at the 
date of the birth be attainted of high ti^eason, be liable to the 
penalties of high treason or felony in case of his returning to 
the kingdom without the king's liceuseS or be in the actual 
service of any foreign prince or state in enmity with the crown. 
Then the st. 33 Geo. 3, c. 91, extended the charaeter of natural- 
born siibjeets to children bom out of the allegiance to fathers 
made natural-born subjects by the pTevions enactment, so that 
now British nationality belongs by the Jits sanguinis to the 
second but not to any remoter generation. In France, in the 
latter days before the Kevolution, the system of Pothier was 
estflblittlied in practice: it gave French nattonality not only to 
every child bom iu l>anee, but also to the child bom abroad of 
French parentage through males to any number of generations'. 
It wajs pi\>bably the Code Napoleon that set the first 
example of allowing an op^on to the person concerned, and it 
did so by fixing the presumption in favour of the jiuf saiig'uhiis 
while allowing Fi-ench nationality to be claimed by an option in 
favour of the jjm' noU. In the preparatory disjCU.-isions on that 
code it was said that a child bom in France to a foreign father 
was not attached to France by feudalism, which <lid nut exist in' 
the republic, or by intention, which a child coidd not have, or 
by residence unless he remained: therefore Art. 9 gave him 
a year from his majority in which to claim French nationality, 
on condition of dcclnring his intention to fix his domicile in 
France, and establishing it there within a year from the declara- 



* ThiB only a.pplieB to the case where tlie penalties woiiW be iitcurred 
by and for the return, not to thut where the return might matte it possible 
to enforce the penalties incurred for some other fiict ; F\tch v, Weber, 
6 Hare 51. 

' (.'ogordaii, La NatidJutKlf ait jtQnii li^ vim di'ii r'lpfoi'li tlitefHt'/ivtiaii^, 
p. 23. The learned author §ays iie I'l f stranger dr: parenti fran^ai*, but it 
may he presumed that only the fathers were considered. 



tion if not already residing there. At the same time Art. 10 
declared that every person bom abroad to a French father is 
Fren<:h. 

The principle of option, once introduced, came to be 
admitted by many states when operating for the disclaimer of 
their nationality as well as in favour of it. Tims, for the 
United Eingduni, the Naturalisation Act, 1870, s. 4, providea 
that a declaration of alienage may be made by aiiy person who 
by reason of his having been bom within H.M.s dominions i& 
a natural-bom subjtict, but who also at the time of hiw birth 
became under the law of any foreign state a subject of such 
state and is still such subject, and by any person who was bom 
out of H.M/s dominions to a father being a British subject — 
his being under foreign subjection not being required in the 
latter t.&iie, a diftertiice of which the reason is not obvious, 
since he may have been bom in a country in which that accident 
will give him no right to its nationality — and he wilt thence- 
forward cea.^e to be a Hritish subject. He must be of full age, 
which, since only the loss of British and not the acquirement of 
foreign nationality is concerned, must mean the age of twenty- 
one years required by British law ; Alld the right of declaration 
IB not given to niarried women (s. 17), the British principle 
being that a married woman is bound to have her husbandV 
nationality. 

From the time of the Code Napoleon and under tlie influence 
of the new ideas which guided it the Ji*.« safi fell into disuse on 
the continent as the baMe of nationality. But the adoption of 
i\\ii Jus saxgiiinis to any number of generations bom abroad, 
with or without an option in favour of i\is jus noli but without 
its imposition, led to the existence of a class of persons pmc- 
tically without nationality, not reckoned as subjects by the 
country of tJieir birtli, notwithstanding the long re.'iidence of 
their ancestors on its soil, and whose subjection to the country 
of theil' pflrentAge has through the long absence of the same 
ancestors become scarcely more than theoretical'. This was 
inconvenient in many ways nnd especially as such nana patrie, 

' Where the ^reutaKe is British, tlie third and aubs^^jueiit geiiemtioiiB 
torn ikbr-oad Jire even tiieol'eticnlly M'ithollt lltttiutla.litj' luiless bLrth <fH a 
friveii Boil t'oiifera it on them. 
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heimathiosen, formed a. large population exempt from the 
military service of the only fountry in a pui^itinn to esact it 
from thein, and to which hy their establishment in it they were 
morally bouTid to render it. A reaction wa^ begun in Fi-ance by 
laws of 1851 and 1874* and culminated in the substitution of 
ntVf Articles 8, 9 and 10 of the Code by laws of 18S9 and 1893. 
As those articles now stand FMn^^h nationality belongf? by birth, 
to all ptTKons born anywhere to Frent'h fathers — to all pei-sons 
bom in Fmnce to foreign parents of wholii one wa-S born in 
France; but if onlv the mother \va^ born in Franw, the person 
may decline French ijationaHty during the year following hts 
full h^e by French law (21 years), proving at the same time by 
official certificates that lie has preserved the nationahty of his 
parents and has submitted to perform liis military duty in hia 
country — to all persons bom in France to foreign fathers and 
domiciled in France at the time of attaining their full age by 
lYeneh law. unless the person declines French nationality under 
the condition.^ mentioned in the preceding case — and to all 
persons boni in IVance to foreign fathers and not doraicileil in 
France at the time of attaining their full iige by Fi^ench law. 
if within a year from that time they undertake to fix their 
domicile in France, establish it there within a yeur from that 
undertaking, and claim French nationality by a declaration 
registered at the ministiy of justice, to which however effect 
may be refused for nnworthiness by an administmtive judgment^ 
and this may be done for minors in the same case by their 
fathers, surviving mothers^ or guardians duly authorised, while if 
they submit to military service they will become French. The 
Inaction againwt the MiHtf pntrh' by giving more importance to 
birth on the soil has extended to some other countries, notably 
to Sweden as shown by a law of 1 October 1894. 

In America there has not Ix'en the same tendency to fidopt 
the ,;>«■ aaiiguhiiK as in Eui-ope, because the Htates of that 
continent have to deal with, and even invite, a great immigration 
which they cannot safely allow to reiuai)) alien, lior do they like 
to clog the advantages which thev offer to immigrants with 
a necessity for the ehildi-en born after their aiTival to opt or be 
naturalised. But their maintenance of the jii.i .loi'i has involved 
several of the Spanish American states in tontroversie,s with 
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European powers about the liability to military service of 
persons bom on the soi] to fathers not naturalised. They have 
in general refused to show forbearance on that point, nnd Sjmin 
in her treaties with them ha.s been obligwl relut^tantly to admit 
their practice, while France, by a ministerial tircular of 16 June 
1873 to her representatives, has refustd to proteet tiiy^e who 
will not perform their military service in France, which furnishes 
a sufficient practical answer to claims by the sons of French 
emij^rants. England, maintaining her own claim on thoM? born 
on her soil, i.s of course in no position to ask for forbearance in 
South America'. 

In the United States the relation of a oitiisen ty the Union 
was at -first founded on his being a citizen of one of the com- 
ponent states^ but this was altered by section 1992 of the 
revised statntes, enacted in 1866, and the fourteenth amend- 
ment of the constitution, ratified in 1868. By the former, "all 
persons born in the United States and not subject to any foreign 
power, e.\cluding Indians not taxed, are declared to be citizen!* 
of the United States,"" By the latter, "nil jwrsons born t>r 
naturalised in the United States and eiibjeet to the jurisdiction 
thereof are eiti7.ens of the United Stjites and of the state in 
which they reside."" There was thus introduced an independent 
citizenship of the United States, the persons possessing it being 
distributed anioiif; the several states by residence, just as the 
subjects of the United Kingdom are distributed among the 
British dominions by domicile'. The conditions for possessing 
this eilizenship are to be found in the legislation which intro- 
duced it, which it will be observed incor|Jurates the English 
cummon-law doctrine of the Jus soli, handed on to the Union 
through the states, modified however by a declaration of 
congress in 1868 that "the right of expatriation is a natural 
and inherent right of all people, indi-spensable to the enjoyment 
of the right of life, liberty and the pursuit of happiness." 'l"he 
true conclusions fi-om these data appear to be that when the 
father has domiciled himself in the Union lie has exercLsed the 
right of expatriation claimed for liim by congress, and that his 
children afterwards born there are not subject to any foreign 

' See Cogordau, pp. 37 — iT. ^ See above, p. 204. 
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power within the m[*aning of section 1992 but ai-o subject to the 
jurisdiction of the United States within the meaning of the 
fourteenth ainendnient, therefore are citiaens; but that when the 
father at the time of the birth is in the Union for a transient 
purpose his children born within it have his nationality, and 
probably without being allowed an option in favour of that of 
the United States. And these conclusions appear to be in 
accordfuice with the practice of the United States executive . 
department ^. 

With the general view which has thus been given of the 
parts played in the modern world by the jns soli and the 
jus sangitinu we must be content in a work like the present. 
The exceptions to one or the other principle which most states 
have made in order to meet practical exigencies, and which are 
espet'ially liable to be varied by new legislation, preficnt so 
coniplicattd a mass of material that those who desire to know 
bow the case stands in 4 given country at a given moment tiiust 
be referred to the special sonrues of information. We bebeve 
however that Germany, Austria, Hungnrv, Norwav, n^enmark, 
Switzerland, Servia, Roumania, and Salvador maintain the jjm 
saiigiihm without ([ualification, claiming as thcii-s the children 
of their subjects wherever horn, and allowing to birth on their 
soil no influence on the nationality of the children of foreign 
parents, and that there are few or no other states equally 
uncompromising in their attachment to either principle. 



' See 2 WTiarton'B Dig«sf, ^ 18.'L The option meiitiotied in the tftxt 
is faintly i^u^g'e^ted in Mr Bayard's rltitpHtch fif :^4 July IRW^ wit!i the 
proviso that the election, if euth thei-e may be, " iiiu-jt he made on 
attniiiing' Tiiajority or shortly (iftern-ardsj iind inu>^t be ^igiiiJi'frd bj' acta 
plainly expressive of iiite Jitinn, suth as immediate preparations to' return 
to th« eletted (.■nuiitry." Iiiit Mr Freliiif^liuyiieTi, in his despatch ftf 
15 January lUS.i, says that "the titiaetipiiip cf a. person bij hoju [in tlie 
United Statea to a fureign father] iti to be atnuired in some leftttimate 
■mmin^r throiif?li tli& operation of stittute*' ; which points to naturalisation 
as the only remedy. Dr Tftylor quoten iin|mWIwhed despatches of 
Mr Rvarts, 10 Feb. IRBO, und 12 Nov, 1880, to the effect that "a perwoti 
b<tfn here, although he wasi imra(.dl&tely carried abroad liy his parentsj has 
the right to elcet the nationality of tLo United States when he arrives at 
fulluge": §178. 




Silicic or Double Natfotuililj/ and Conflict of Natkmalittes. 

Fi'oiii what has been said it sufficiently appears that the 
f^aiiie pei'son may be daimed as its -subJKtt by tht country in 
wliioli he van born on the gi-ouud of Mhcjun .tdi and by that of 
which his father was a subject on the ground of thojiw sau^tinis, 
that the laws of tlmse countries may not have allowed him 
options by the exercise of which he could ac([uire the same 
nationality in the view of both, and that if such options were 
allowed him he may not have exercised them ; to which we may 
add that the options, if allowed and exercised, may not all by 
the laws which give them have s, retroactive effect, curing the 
conflict as from the person's hirth. To this already ample 
niaterial for conflicts between states as to the nationality of 
given persoits, we shall see that additions are made by the 
varyinj; rules as to naturalisation and expatriationj and as to 
the connection between the nationality of wives and children 
and that of their husbands or parents. The conflict may arise 
eitlier in a court of law or for the consideration of the executive 
government, but thei*e will be this difference between the cases, 
that a court of law is hound by law while an esLccutive has a 
certain discretion in the performance of its functions, whether 
granting or i-efusiiig protection or a passport, extending the 
prerogative of meray to a convicted criminal^ or any other. 
The !&'*■' applied by a court will be that of its o^v^ country, 
subject to admitting the effects of foi-eign laws in accordance 
with the principles on that subject, to which in this ti'eatise we 
can only make the most necessary and brief ailusions. If for 
instance a man, claimed as a national both by the United 
Kingdom and by another coittitry, should contract in the latter 
B nian'iage permitted by its law to its subjects, an Eng!i.sh court 
would ha,ve to aetept him as a married man. But in appreciat- 
ing what he should do in British dominions an English court 
would regani only his British nationality, though the executive 
might be lenient'. It is into a conflict of this kind that every 

* Aen-eaij Macdon^ld w^e a ScoU;hin'aii carried to Fra-nte in hia early 
InfiiUL^j', atid resided there till he tame over Htinl took part in tlie rebellioi] 
flf X(4A under a Fremiti cummigsiou, tlie twu cauutrieij beiujf then aX va-r.. 
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case of double nationality renolvea itself. Claims to the same 
pei"son exist on the paii: of different states ; each of those claims 
nssei'ts for him a single nationality, namely its own; mid each 
escapes tht clifticiilty cither by a personal concession or by 
recotriiisin^ on principles of jurisprudence the effects which the 
other tlaini haft produced. This is the measure of truth 
contained in the anwwer made in 1848 bv M. Cn-jnieux, the 
Freneb minister of jttJitici^, to Lord Brougham, who asked for 
naturalisation in France on the terms of not putting forward in 
that country his character of a British subject. La Fram'e, he 
said, nttdmft pari de jmrfage, ellf iCadmH jms qii'un. cHoven 
Fran^aia Mit en ntiint- te-mps citoyeii <rHit autre pajja. Pour 
devenir Fran^^ais H faut que vOitS censiea d'etre Anglais. So far 
the minister correetly expressed the singlenesn of nfltionality 
which international law upholds in principle, and the unreserved 
!U!ceptance of that principle which is expected from every 
candidate fur naturalisation. But when he went on to say — 
TfJM.v >w poit-i'iis etre A/ifflnls en Angleierre-^ Frani^ais en Fiance: 
nos hix iy oppo^a't et il faut niceisairernent cpttr — his language 
must be taken with the qualifieatioii that, so 3ong as stfttes omit 
to arrange their clairaf* to the niitionality of persons in such 
manner that they can never conflict^ it must remain to some 
extent possible to be in fact Britlsli in England and French in 
France'. 



He waa coiLvitted of Itigli treason but pardpiied on vouditiens r 18 State 
Trials 8.57. The result would hardly have lieeii ditfereut had he been 
formally iiaturaliged in Fratice, liaviug Tegard to tlie reBtKctiou for tlie 
case of return, tfl one'.s urtgitial country ivhkli we shall see aiiiininpaiiiea 
aatiiralmtioa. 

' Doulil^ alliig'ia,ii<;e was famitiar bs a. fa^ under th« feudal syBteni, 
aitiiic !fc man might hold tiefe oitder two or more sovereifriiSj or Tiold n fief 
under one sovereign and Iiuvc been horu in the domiinnus of another, but 
theuretiukily (r&ch soverei^i held his own claim an liigh as if no other 
existed. So too when the Danish miuiatar of foreign affairs wrftte to the 
British repre^dtative at Copenhagen, 2S yiay IQI'fl, uith refer»i>c9 tf> a 
British Hubjed who had taken the burgher's oath in a town of Zealand^ 
notre Ugisliiltou iip. xoppoxe jiiiji ri (W file la fOPTij/tMic/i de, d^ux valionaliUs 
pida.ie etre adrnwe Hann In pemmme (lit nu-ine indh'itiu, neidement. en pHncipe 
jin quttlUe d^tritn^er Kf dnif porti^r aitrnne iil/eiiiiu it C accmnpll^xnTnent rfw 
ilfvir' uttjtfueh il PM astfeitit Mmme, sujei DanaU — he si-cnift to ua to }iuvb 
referred, only to the same discrepaacy between prinoiple and fact. 



In the actual condition of things it would seem that inter- 
national trouble can only be avoided by an understanding of 
which there is a close approximation to a genei'al acceptant.-e, 
namely that, in casey not provided for by treaty, no state shall 
extend its protection to its nationals residing in the temtory of 
another state which claims them as its own nationals by any 
title iinown in the civilised world, whether j'«.v /ioli,jus san^i'mls 
or natural isation. And the statement might well be extended 
to the ca,?e of a person's being transiently present in the teiTitory 
of a state which claims him, were it not that transient presence 
may in some instances be capable of an explanation that would 
justify some intercession, though even then rather as a plea 
addressed to a friendly power than as questioning the right of a 
state to apply its own laws on its own territoiy. Where the 
contti<:t is that between the two first mentioned titles, the claim 
to pifitect is Usually made from the side of the jii-& m-ngttmin, 
and forbearance may the more rfasonably be expected from that 
side InasQiueh as the j«,v .loll is the oSder principle, if not i]t the 
history of the world, at least In the modern relations out of 
which i ntematioiml law has arisen. We have seen that France 
and Spain have practically conceded the point to the South 
American republics, and so docs Great Britain in the ease of 
persons falling within her kwd which confer the British character 
on t]ie first two generation.s of persons born abroad of British 
male descents Where the conflict arises from the return of a 



Therefore, with all deference to the great antliorit)' of M. Cogordau, we 
i^miot agree with tlie remark by wtikii lie follovs the above quotation, 
made l>y liini from the Apfieiidi.r to the Ri'jtoH of the Jtoi/al Comimn/duu an 
Natiir<il!«ii/'(fir vuit Alkg'vma:, 18ti9t p. 66 — uue daclrintt nbsnlament diffi'rente 
a priimihi en FrnnM (La NaHonnlite, p. 14). France can no more escape 
fraoi the fact than any other country, and Ibe differeiire between the 
Danish statei^man's doctrine and that of M. Cremieiis nppears to ns to be 
one of words only. In thi? rase of a federal union (see above, p. 35), a 
subject may ime allepaiice at the same time tw the iiiiioii and to one of 
the federnteil states, and this has been, prea-tnted as a ua^e of double 
nationality. It is hnwevef not s\ieh in tl>& iteuge iu which we iiiic the 
term, but ii caae of divifled dutiea, all the duties of & aubjeut being" owed to 
nnc or other of tlie ttupcriors a^cordin^ to the dotails of the tie between 
tbein, biit nune to both. 

' As to France and SpaiUj see above, p. 319. As to Great Britain, see 
tlie desjjatches of Lord Clareiidoii, 24 Del^ 1857, and of Lord Malinwihur)', 



natum lifted pei-son to his ori^nal country which has not con- 
sented to his expatriation, that ia to his lais of its nationality, 
the power which has naturalised him is pointed out as the one 
to show forbearance by the fact that it hax iiimit the conflict 
possible by its own act. It is accordingly a constant part of 
international practice in P^urope not to grant protection in such 
a case, although it would bt grantf^d to the- iianit? pei'son while 
in third countries'; and some stales even refuse the naturalisation 
without proof that the applicant's former state consents to his 
expatriation. In the United States the matter is presented in 
a somewhat different aspect, partly by their assertion of ex- 
patriation as a universal right, and pai-tly by the frequency, 
proportioned to the va'it number of ininiigrftnts whom they 
receive, of traiij^ieiit returns of sut^h iramigrants to thtir foniier 
homes for purposes of business or of fariiily, and of their being 
there called on to petforin military seriice. The doctrine which 
ultimately governed the conduct of the United States executive 
was that sudi persons were to be pi-otccted agaiTi^t the exaction 
of what at th« time of emigration was merely a futint liability 
to serve ; that to losie protection the emigrant must Lave done 
that for which he might have been tried and punished at the 
moment of his departure. And this has been practically 
accepted bv France, while in Germany tlie matter is regulated 
by the ti-eaty of 29 Feb. 1868 concluded by the United States 
with the North German Confederation, by which naturalisation 
combined with live ycarw' residence in either is fully recognised 
by tlie ottiL-r, suhjet't, in t*a«e of the eniigrant'ij return to hk old 
country, to hi^i punishment for offences committed before his 
emigration if prescription does not prevent; and subject to 
provisions that his fixing his domicile in the old country shall 
be deemed a renunciation of his naturalisation in the new, and 
that his living in the old country for more than two years may 



13 Mareh 1868, to Ltlrd Cowloy ; Hf-porl cf the NattifCl/ivlltion CrttefriMjiOn, 
Appf.ndiXt p. *»?) and t^fxikbuni's Xnfitmiillttf, p. IfW. Tlie former (Ieapa.U^h 
adds juRtly that t]i« p«rvinii(4 in i|ueetio]i would not be British Huhjecta. 
wiUiiji the true meaitiii^ of a treaty coittludcd with their ori^iniil state. 

' The reasouiuff- in the (le§patc]ies quoted in the la§t note ■covers tli-e 
ea»& of Brittiil) itAtioiiality conferred by iiattimlieatioii an well as that of ita 
beiug conferred by GtatDte^ 
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be deemed to \m\Ay the absence of an intention to retimi to the 
new. Between tht United States and Great BHtain, which have 
not to (.'Oiisiiler the Uttbility to military servit-e, the matter 
is regulated by Uie convention of 13 May 1870, by which 
naturalisation in either is to be vaLi<I in all respects and for all 
purpases immediately on its completion, but if the emigrant 
shall renew his residence itl his old tXiuntry he may be readmitted 
to his old nationality on his application and on such conditions 
as the readmitting government may impose, and shall not be 
furthei- claimed by the other government. The Naturalisation 
Act 1870 contains the provisions of British law necessary for 
giving cflect to the convention. 



NaturaUnat'ion and E^patriatioii. 

Much of what had to be said about naturalisation has been 
now said, and with reason, because it is impossible to make the 
precise meaning of naturalisation clear without first, on the one 
hand, dispelling the notion that in principle and in the Lye of 
the law of each state nationality can be any thing else than 
single, and on the otlitr hand showing that, until all states adopt 
unifovm nilew for nationality, they cannot in practice extend 
equal protection to all whom their respective laws ckim a,s 
nationals. This having l>een done, we may say that naturalisa- 
tion is eonfeiTing the nationality of a state on an alien, the 
protection which he is thenceforward to receive from his new 
country outside its limits being that which in its practice is 
given in cases of the conflict of nationalities, and his rights 
within his new eoimtry being fiubject to any restrictive legislation 
existing in it. Examples of such restrictions are that of the 
presidency of the United States to natural-born citizens, and 
those in the British act of parliament of 1844', under which 
a naturalised peixon could not be a member of the privy council 
or of either house of parliament, and was also subject to any 
other restriction which the secretary of state might think fit 
to impose by his certificate of naturalisation. The power so 
conferred on the executive came to be exercised by excepting in 



' St. 7 and 8 Vi(;l., t. (JP, 



WB. 
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the «rtititate " any rights and capatities of a natuml-born 
British aubJGirt out of and bejond the dominions of the British 
t-rown," and this in a Foreign Ofilce cireular of 8 January 18S1 
was declared to be done in consequence of naturalised pei-sons 
having " put forward daiins to receive from Her Majesty's 
diplomatic and cunsiilar ageiibs abroad the saoH; degree of 
protection to which the natural-born subjects of H.M. are 
entitled." Had the general doctrine then attained the -seuie 
degree of development as now, the iTiiiedy would probably have 
been confined to the refusal of protection in the original 
countries of the persons concerned, but that the executive's 
discretion wai all that it was intended to deal with, and not the 
legal character of the naturalised person as a British subject, 
results as well from the motive recited as from the fact that, 
from 1854, such rights as might "be eonfeired by the grant of 
a paJisport to enable him to travel in foreign parts" were 
excepted from the refusal in the certificate'. When hy the 
gi-ant of a pa.^sport a person was acknowledged as a British 
subject, it could not be from a want of that character but as 
a measure of caution thftt he failed to get further protection, 
The place of these provisions is now taken by the NatlUralisation 
Act 1870, K. 7, which begins (1)' by authorising the issue ot 
a certificate of naturalisation to an. alien who " within such 
limited time before making the application... as may be allowed 
by one of H.M.'s principal secretaries of state, cither by general 
order or on any special occasion, has resided in the United 
KingdoHi for a term of not less than five years, or lias been in 
the service of the crown for a term of not less than five years, 
and intends when naturalLscd either to reside in the United 
Kingdom or to servo under the crown " ; but the secretary of 
state may refuse the application without assigning- any reasons. 
Then (2) it is provided that "an alien to whom a certificate of 
naturalisation is granted shall in the United Kingdom be entitled 
to all politicaL and other rights, powers and privileges, nnd be 

' See Coi'klumi, Tftithuiitift/, ]>\h IIS. llli. 'Hie very learned aiitlior 
does nrit take quite the viuw here ailapted, or at least espresseB it 
■differentlj', ii«t df'^wiiiiE; a dieti notion betweeu the Jpgal chantirter of a 
subject ami hia rig^ht to protectiou ahrua-d. 

' The immberB here given te the parta of the Bettinii are our own. 
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subject to all obligations, to which a natural-bora Britisli 
subject is entitled or subject in the United Kingdom"— words 
which rtiiiove the former political disabilities and put the 
naturalised person on a par with a natural-bom subject, who, in 
whatever way the executive may behave to him, certainly has 
from British law no rights, powers, privilegea or obligations out 
of the United Kingdom. Lastly (3) the section says: "with 
this qualififation, that he shall not, when within the limits of 
the foreign state of which he was a subject previously to 
obtaining his certificate of naturalisation, be deemed to be 
a British subject, unless he has ceased to be a subject of that 
state in pursuance of the laws thereof, or in piu-suance of a treaty 
to that effect." This, which it will be observed is not a de- 
struction but a qualification of the character given by what 
precedes, limits the right of the naturalised person to protection 
abroad, whtther by the British executive or by the British courts 
where they can give it on the ground of nationality, exaetly us 
it is limited by the general understanding which we have seen 
growing up about the duties of states in the case of a conflict of 
nationalities. In our judgment therefore naturalisation under 
the act of 1870 is full, and British Law docs not deviate from 
the accepted view that nationality is sitig-le in principle, but 
tlie principle is tempered in pitictiw by forbearance, extended 
willingly or stipulated by treaty, in the case of conflicting claims 
by stati-s to the subjection of an individual, 

TTie i|ucsti(]n wht-ther we are right in that view becomes 
important when the person naturalised in the United Kingdom 
comes from a, country which, as Prance', pronounces the ex- 
patriation of its subjects who eau»e themselves to be naturaliMed 
abroad. If we are right, the subject of such a state should lose 
hid original nationality by naturalisation in the United Kingdom, 
and British authorities* nhonkl be able to treat him as British 
even when he may have returned to his original country. But 
in 1888 Mr Justice Kay declined to appoint a guardian to an 
infant of the name of Buurgoise whose nationality depended on 
that of a father originally French, who had i-etiirned to France 
after naturalisation in England, He was informed by the 
affidavit of a French lawyer that a certificate under the 

1 Code Civil, art. 1?. 
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Naturalisation Aft 1870, qualified as it is by the clause we have 
iiuinhcred (3), woukt not bo regarded in France as a full na- 
turalisation, and would therefore not cause the loss of French 
nationality, His own opinion was in favour of that interpi^etation 
of the act, but on iippenl, Lords Juiitices Cotton, Lindtej aud 
Bowen avoided giving an opinion on the point. It seems to us 
that the interpretation in qutstiou ha.'i iiierelv been pmvoked by 
the fact that the seetion, as might be expected from an English 
draft, details the conse<juenfes of naturaltsation in different 
circumstances, instead of contenting itf-elf with granting natnrar- 
lisation in bn:«id ttrms and kaving the exMutive and the fourta 
of law to deal hm they can with the difticultiea arising in their 
respective spheres^. 

Naturalisation effected in the British colonies or dependencies 
presents a question similar to that which has just been discussed 

' See above, p. 222, note 1, tlie opinion of M. (.'opordan, erroiieoua as 
we tliink, tliu-t uDanisli statesman, expressing liim^elf with Kimiliir uautioiij 
was radicafly opposed to the siiiffleneM of natiouality in priiiLiiple. There 
are urt^c^lt;fl dli t}ie HoUvjuixp case, w-hioh is reported bdtli belflw iilil on 
appeal 41 Ch. D. 310, in tlie Imus (fitnrtrrli/ Ifeviem, v. 4, p. 22fi(UaTcla)r); 
V. .% ],. im (Dicey) ; and v, 6, p. 3711 (Mcllwraith). Mr Bareiay and Mr 
Mcjlivraltli agree with the view taken liy us of the effect of the Natura-li- 
satioii A<:t 1870 on M. Boiirpiise's iiationality. Mr Uicey seems to lean 
ta the opposite view, but liii* principal uijntentimi is that M. BoHrf^oise's 
nationality was iininateriat to that «f the children to wliom the questioti 
of appoiiitinfT a giiarihaii amee; ''in ehort, that the son of a naturalised 
British subject '9, w\^n bnm abroad, at l>irtb an alieli" — n poiiit on wliieh 
Lord Jnsticc. liouen expressed a doubt in discusstng the apjteal. It has 
certainly been made clear hy IM (liitr v. Stone, 22 C'li. D. 24S, that the act 
of parlianiont which extejids British nationality by the jiin ta?igiiiiiit to the 
second g-eneration horn ahpoad by male descent does not enable the last 
of those seneratioiis to traiifirait IlTitish nationality, w'hinh wonlit be 
equivalent to ^ivinp an indefinite extension to the j>i« Kitiigniitix. But 
the Naturalisation Act 1870 is not in piiri mitlnriii. As the naturalised 
perBOii doe* tint cO'ine in thrnufrh any statutory adoption of jfia ftariyriini* 
or of any other rule, the ijiie-stioit whether a rule has been adopte4l to a 
limited or pn inriefiuite extent does tint arise ii> HJB i^ase. The object of 
naturalisation is to plate an alien in the general position of a British 
subject, and his after-born lOiilili'on must i;nn»c(|UGntly he hi tbi* jr^neral 
position of the cliildreii nf Briti.sh Hubjeuta, and ahtt; to transmit their 
nationality as such subjects g'enerally tan. Surely theinterjiretation even 
of the fuitiie worda in different acts of parliament mt[St be guided by the 
objectii of the acta. 
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with regfiTd to naturalisation effected in Great Britain or Ireland. 
By the Naturftlisatlon Act 1870, n. 16, the Itgiwlatiire of any 
British pos,seasioii may Eiiakc laws " for imparting to any person 
the privileges or Jiny of the privileges of naturalisation, to be 
enjoyed by sutrh person within the limits of such possession." 
The Frt'iicli tourt of cassation, by a judgment of 1-1 February 
1890, has held that la^'s made undtr this authority do not grant 
a complete natuTalisH.ti<>n, aad that therefore French nationality 
is not lost bv aetvpting such naturalisation as thuy grant. But 
here again our opinion is that the British parliament eannot be 
held to have contemplated double nationality in principle, not- 
withstanding that overlapping effects niay be produced by the 
conflict of .states in conferring nationalities single in principle ; 
that therefore complete British nationality is given by colonial 
naturalisation, the seemingly restri<5tive words in the act of 1870 
being merely intended to prevent one possession fi-oni interfering- 
with the internal law of another. The naturalised person, 
thoLig-h no longer an alien, will continue to be subject to any 
disabilities, such as that to hold land, which the laws of another 
possession may have attached to him while he was an alien. It 
is in accordaiire with this view that the Foreign Office grants 
passports to persons having colonial naturaliwation, and protects 
them everywhere except in their old country, and that the 
Merchant Shipping Act 1894, s, 1, allows persons naturalised 
in British possessions who have taken the oath of allegiance 
to become owners of British ships. Also, although persons 
naturalised under colonial laws are not expressly mentioned in 
any of the orders in council which regulate the exercise of 
British juTisdiction in foreign states, the Morocco order and. 
that for the Persian Coast and Islands, both of 1889, apply 
without limitation to British subjects " by birth or naturaU- 
satioii.'^ 

It may here he noticed that the king of England was always 
and is still able to make a peison a subject without the aid 
of parliament, by letters of denization, but these have fallen 
into Hln>osl complete disuse. Their effect was to give the national 
character from the date of the fettei-s, not from that of birth as 
naturalisation does, a difference which was important so long 
as aliens could not take or hold English land, its consequence 
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being that a denizen, the defeat of what was called heritable 
blood not being cured in him, could not inherit land, nor could 
his isyue bom before his denization inherit it from him. And 
a denizen is still under eertahi incapaeitics by the st. IS and 13 
W. 3, c. 2, s. 3, passed from jiealaugy of the Dutch friends whom 
William introduced. 

The doctrine of perpetual allegiance, expressed by the maxim 
nemo potest exuere pairiam- — no one can divest himself of his 
nfttionality by hiw own act— once generally prevailed. It is 
now as generally discarded, and a right of expatriation admitted, 
Many countries, as we have had occasion to notice in the ease of 
France, disclaim their subjects who accept naturalisation abroad, 
while others permit expatriation without troubling thtitisclves 
to en(|uire whether another nationality has been obtained, as 
Germany, which -withdraws her own nationality from those who 
have been absent ten ytfli's ivom hei- territoiy wjtiiout inscribing 
themselves at one of her consulates. Great Britain, by s. 6 of 
the IVatnralisiation Act 1870, makes the loss of its nationality 
the consequence of voluntarily becoming naturalised in a foreign 
state while in that state, but this, by s. 15, will not discharge 
from any liability in respect of any act done before such loss. 
j^Vnd in most countries there are cxc'eption.-i or rcseriations by 
whicli espatriation is either refused to those who have not 
performed their military obligations or is attended xvith penal 
consequences to them. 

To the modes of legal expatriiition nmst be added the 
practical expatriation which may arise from the action of the 
executive. Thus if a person, entitled by the respective laws of 
Great Britain and of some other country to the nationality of 
each, proves by his Conduct that he chooses thte latter as his 
state, and that state by its conduct accepts him fis hi^i subject, 
he may be treated by Britisli authorities as an alien for the 
purposes of international law'. 

' Drumvianii'n ViiHfi Itt'H, on tlie award of the ronimissioners for 
litjiiidating tlie claims nf ilritiwh subjects iii France ; 2 Kiifipp 295. S&e 
the {.'muitf.itx da fimwai/'/i I'/itir, iiit the Eikme award, 2 Kiiapii 3fiif as to the 
circumstaucea iu which [irotectioii may be given to one ii«t strictly a. British 
Hnbject. 



CS. X.J Nationality and Naturalisation in IiuUa, 231 



Nationality and Naturcdisation in India. 

We have referred to India as presenting an auomaJous case 
in the daj^sification of states, the tenitory in which Great 
Britain exercises power, or her empire in the loosier jiense of the 
word, being more extensive than that whii'h is unfl^r her direct 
dominion'. It nii^ht be expected that this anomaly should be 
reprodm:ed in the matter of nationality, and we find in fatit 
that the snbjeets of "the several princes and states of India in 
alliance with His Majesty'" stand in their relations to the 
Britisli crown on different planes for different purposes. First, 
they do not enjoy the general i-iglitM of British subjects, Attd 
they are not included niider the term "subjects" when used 
without express inteipretation in a British act of parliament or 
in e kw of British India. They can even be naturalised under 
the British Indian Naturalisation Act^ no, 30 of 1852. Never- 
theless, loyalty to the British sovereign is required from theio as 
fillly (*s from tho*e to whom the name of i^ubjeet is givi;ii. The 
Gflefcwnr of Haroda wan tried for an attempt to poison the 
British representative at his court, under a proclamation of 
IS January 1875 in which it was said: " wherea-s to instigate 
such ail attempt would be a high trinie again^it H.M. the Queen, 
and a breach of the condition of loyalty to tlie crown under 
which Mulhar Rao Gaekwar is recognised as ruler of the Baroda 
state." And that this doctrine is not applied only to the rulers 
appears from the case of the Manipurees who wei-e tried and 
punished in 1891 for breach of the conditions of loyalty. (.)ne 
of theni had indeed nsuiped the throne but had not been 
recognihcd on it by the Indian government, and that govern- 
ment officially enjoined "the subjects of the Manipur state to 
take warning by the punishments inHicted on the persons guilty 
of rebclhon and miirder." Nor is the government backward in 
furnishing the protection which, subject to the iieeessary discretion 
of the executive, is the correlative to the duties of subjects, and 
which is here all the more due in that Great Britain jealously 
excludcji all forei^ intervention on behalf of these pereons. 
The at. 39 and 40 Vict., c. 46, declared the subjects of the native 

, ' AhovEj p. 41. 
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Indian princes and state.s, when on the hi^h !4ea.s or residing Or 
being in uny part t>f Asia or A?\'\c& whitth the sovei-eifjii might 
Bpecif'v by order in council, to be entitled to the ppotectimi of 
the British government. And by tlie Foreign Jui-isdiction Act 
1890, ,s. 15, when the orders in council relating to the exercise 
of British j«ris<liction nhniad extend "to pert-tuin enjoying 
H.M/s protection, that expression shall include rU siiiijects of 
the several princes «nd states in India'." Further, ilk the treaty 
of 1873 with the sultan of Muskat it was agreed that hi all 
treatieti between hhn and Gi-eat Britain the words " British 
subjects" should include subjects of native Indian states, which 
can scareely be regarded as any thing less than a representation 
to the sultan that those to be so tjualified are really British 
aubject.-i. 

We have then to a.sk oiufielves which of the two plants, on 
which ytand the relatioHiH of the peoples of tlie native Indian 
states to the British crown, ha^* the best claim to be identified 
with the nationality of international law ; and we can scarcely 
doubt that the answer must be in favour of the lower and wider 
plane, on which staud all the relations external to the British 
empire in its looser sense wjiich those peoples can have. Outside 
interference with the British empire in its looser sense being 
excluded) al3 those within the demarcation so established ntust 
for outside powers be its subjects and nationals, and the tjuestion 
whether internally they tire allowed the name and rights of 
subjects belongs to the same category as the question whether 
the Fihppinos ait allowed the name and rights of citizens of the 
United States. The exclusion of international law from the 
relations between the king-emperor of India and the native 
states under hi.'* suzerainty, which we have seen to be the 
Lraperial principle", requires the frank adoption of international 
law up to the point at which the empire, including those slates. 



' Tlie i>rotet!ti«ii of persiiiis not BritJali antyecto is contemplated by tlie 
Ottomun onler of 18713, atid hy tlie Morocco, Persia, I'urMiaii Coast anil 
Inlands, auri Siam uiylerH, rail oF 1 lit)!). Tbe Iiidiaiia spoken iif ii) t1>Q te>;t 
would come in under theso orders, thoup^li tbey also apply to forei^crs to 
whom |>roti!i!tinti b extended under the praetic^e tlie existuiii'^ iif ivhkdi in 
tlie V^si is ntentiiiued above, p. IIKJ. 

' Above, p. 42. 



CH. X.] NationaUfy and Naturaitmiiou in India. 233 

is -marked off as one of its units. It follows that the natural- 
imtioii in so-called British India of an individual belonging to 
one of those native states in an act without any inteniational 
sign! Hcaiife. It niereW raists him to a liiglier plane of rights 
within thf empire, substituting a direct subjection to the king- 
eiiiperor for an indirect one through a feudatory. But if a 
Kinopefin or American, or any other true alien, should be 
naturalised undei' tliB Indian law, the same (juastion would arise 
as to the effert of suc^h an act which we have discussed with 
refeivncc to the effect of Daturalisatioii under British colonial 
laws, and would have to receive the same answer\ 

Native Km-c-f in Cokmml Protectorates. 

There is an obviou.s analogy between the position of the 
patives ill a British ctiloriiAl proteetorate and that of the subjects 
of an Indian feudatory state, there being in each case the 
exclusion of outside interference combined with a mniB or less 
futile attempt to represent the area coneenierl as not being 
British territory. The two cases are prattically dealt with in 
the same way. The Ottoman order in council of 1889 extends 
British protection to nati^'efi of any protectorate of His Majesty, 
and it is only for reasons of convenience that the Sonialiknd 
order 1899 and the Zanzibar order 1897 limit siieh protection to 
natives; of British protectorates " beyond Africa and Arabia" in 
the former instance, and " beyond the dominions of the sultan of 
Zanzibar" in the latter. , 

Natioiuility of Wives and Minor Children. 

The Naturalisation Act 1870, s. 10, provides that "a married 
woman shall l)e {leeined to be a subject of the state of which lier 
husband i,s for the time beinir a subject.'" This rule, though by 
no means of great antitpiity, i,s now all but universally in force 
for the case of marriage between persons of different nationalities, 
perhaps the ordy exceptions being those of some American states 
in which the woman does not ^ ' ' 'nal nationality by 

' 'ITuB ia also Hall's vie i Crawn, 

§21. 
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mairying a foreigiicr '. For the case of a man already married 

being naturalised without his wife being also expressly natural- 
ised there is no such iigi-eeincntj but two systems arc met with, 
each of which deals with the minor eliildren on the saine prineiple 
as with the wife, though with varieties of detail in different 
fountiies. The most widely prevalent of these has for its object 
to secure tht unity of tlie faniilv. Thus by the law of Great 
Britain not only does the naturalisation thei-e of a husband confer 
British nationality on his wife, but that of a father, or of a 
mother being a widow, coufeiTi it on every child of such father 
OT mother who during infancy has become resident with the 
parent in any part of the ITnited Kingdom ; and where a father, 
or a mother being a widow, loses British nationality, whether 
by the exercise of an option, by being naturalised abroad, or by 
inarringe, the loss extends to every child of such father or 
mother who dni"iiig infancy has become i-esident in his or her 
new country and is accepted by it as itw subject^. And natui-al- 
isation in Germany extendi, in the absents of contrary expression, 
to the ^'iia aT*d the minor children still under the patriii p/yfegfa^, 
and expatriation by ten years' residence abroad extends to the 
wife and the minor children under the patria potestas, if abroad 
with the hush and or father'. 

The other system has for its principle that nationality 
cannot be changed without the express or implied consent of 
th« party. Marriage with an alien is deemed to imply the 
wife''s adoption of her husband's country, but since the natural- 
isation of the hiisljand or parent involves no act of the wife or 
childi-en from which their consent could be iniphed, they should 
in sti-ictness neither acquire nor lose their nationality by i-eason 
of it. But in Frame, the only European coimtry of the first 

^ Mr Bawsett Moori!, in a iioU' in Uicey's Cimjfirt af Liiwn, p. i04, 
^Tifltes P/ffuii/iio/ V . Detroit, II! Fed. Kep. 211, for, and ('oifiifit/v, ParUpri-on, 
.56 Feit. Rep. -tayi) agaiiiBt, a ii-oniaii's loss of United States iiaticmaiity by 
marrying an alien, t'og'oi'iiiiii ijuotea Haiti (p. 2K2) 'is having aiiacted in 
18(!0 thiit ita initiuiiality in not lost by marrio^e, ajid VeiiBaueta anii Brazil 
(pp. i'AA, 237, 444) as |ierrn.ittiiig- bu iilien who has married a woman of the 
respei^tive state to claim ib; uitiKcufiliipi. 

* NaturaliBatiiHi Att 1870, b. 10. 

^ Law of the North fierman L'onfederatiou of 1 June 1870, applied to 
the e'lipire by the urdinatice of B January 197-3, sec&. 11, 21. 
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magnitude in which this system exists, Freneh nationality now 
accretes to the minor chiMren of a father or surviving mother 
who is naturalised, subject to their option of declining it within 
a year (Vom their majo^ity^ In the United States the exetaitive 
ba-^ acted in au (Lnah}goU» manner. A German naturalised 
there returned to Gennanv, thereby again becoming a German 
under the treaty of 1868, and taking with him a minor son bom 
in tlie States after his naturalisation and therefore a natural -bom 
citizen. Tlie executive declined to interfere for his son's pro- 
tection against the claim for the performance of military duty, 
made on him at the age of twenty, but the opinion given to it 
by the attorney-genei-al waii that, when of age, he woidd ha've 
the option of returning to the States and taking up the nation- 
ality of his birth which he hsA not lost', 

' Art. 12 of the Code Civil, as modified by the law nf 2<i Joue 1889. 
^ 2 Wlmrton'p Digfxtj § 184 ; Moore in Dii-ey"s Conjiiet of Laut^, p. 205, 
See abovC] p. !^^4, for the treaty. 
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General consideratio>i.s ; Prmaie Intenintional Law. 

Atteh considering a sovereign or independent state in 
relatiou to its territory and the nhips which carry its flag, we 
have eonsidered it broadly i'l relation to its subjects. But 
many problems vrhifh arise out of these two nets of relations 
ttwait our eoTisideration, and are delicate. What is the normal 
protection wliich a state is allowed to citend to its subjects in 
foreign countri&s ? "\A''hen a subject is abroad, may thei-e not 
be a conflict between the authorities under which he stands in 
respect of his IocaI fiituation and hi^i pei-sonal allegiance? If 
the claim of either were strained to the full extent which the 
crude notion of sovereigiity, territorial or personal, would bear, 
it would cover the whole gj^ound and leave no field for the other. 
Tlie local authority might apply a uniform law and jurisdiction 
to all persons within its territory^ whether subjects or aliens, 
and to all things within its territory, whether belonging to 
subjects or to aliens : the personal authority might insist that 
its subjects should everywhere be independent of any law or 
jurisdiction but its own. Of course no state dreams of pursuing 
so extravagant a course in cither direction, but are there any 
rules by which less extravagant conflicts may be avoided, or 
settled if they arise? And the tjuestion affects not only the 
freedom of action which a subject of one atate may hiive in the 
territory of another, but alw the legal flppreciation of the 
consequences of such action as he may be free to take. It is not 
only whether what he desires to do is forbidden — which it may be 
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either as a crime or as being against public policy, for example, 
til iiiarrv witliin certain degrees of coniiaiiguimtj — but alsii what 
will be the legal consequences of tliose acts uf civil life which are 
not forbidden but of which the consequences differ in difFercnt 
systems of law. Nov '« the conflict between local and peitiOiial 
autliorities the only one conceivable. Since ships, which are 
within tile physical limits of sovereignty, can penetrate the terri- 
torial wjitei-s of foreign states, what takes place on board them 
may lead to a tonHict between two authorities both local in 
their nature, 

So long as we know no mi>re of iuteniational sovereignty 
than that it i.s e(]iiivaLent to independence, it will be vain to try, 
often as the attempt has been made, to dednee the auswers 
to these qiiestion!^ from sovereignty itself: it is precisely in re- 
conciling the independence of different authorities, in the 
ciTcumstancea in which the territories, ships and pei"sons subject 
to them may be placed, that the difficulties) arise. If there wea'e 
an accepted definition of international doveceignty vliich did not 
merely negative dependence but told un positively what a 
sovereign >;tate might do, we should have what we want. But 
it would be idle to expect such an accepted definition in a 
system like that of international law, which is not the work, of 
any legislator, but has arisen by the gradual clearing np of a 
confusion which specially affected the limits of authority. In 
Germany and Italy the resuscitated phantom of the Roman 
empire ovei'shadowed a'l other authorities without extinguishing 
then*. In Franee and under continental feudalism generally, 
a hierarehy of graduated authorities obscured the royal power. 
So far from sovereignty being the key to the solution of the 
questions indicated, it is only by putting toj^ether the solutions 
which they shall have severally received that it will bteOnie 
possible to form the complete picture or definition of inter- 
national soveTeignty. 

In fact we have to travel outside the life of states for no 
small part of the materials frocii which this portion of iiiter- 
nittional law has been framed. The life of individuals, in the 
relations of family and business which they form with one 
another, am! in the relationH which arise between them and 
constituted authoritiw whether in the ordinary course of 
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adininEstration or froin (irime, expands beyond the bonnilaFies 
of the states to which they btJonir, and forces the life of states 
to take cognisance of it. And for our purpose the life of 
individuals is tlie older of the two. Prehistorical i^eMearch 
indeed makes it probable that the reaUv oldest units of social 
existence were family or other groups, on the ont hand effacing 
the natural individual and on the other standing apart from one 
another like little states, but that primeval condition left few 
traces in the developed fonn of Roman law. In that system, 
in which only one state was ctmteniplated, iTtdividual life was 
brought under legal ideaH and rules, administered by coui-ts 
which had to do justice in all the circumstances to which human 
activity might fsttnd, and which have not the less contiimed to 
exercise that function because international sovereignty has 
arisen as a later product by their side, and tlie incidents with 
which they have been called on to deal have occuiTeJ under 
different soverelgiitEes. Thus international law hjis had to 
reeognifie the jurisdiction of courts which are not international, 
as at leafit under certain conditions an authority in mattei-s 
concerning individuals, even although the circumstance^ of the 
contest may be such that if history had been different it might 
have had to be settled by the direct action of states. 

The first of the conditions, which are indispensable in order 
that the sovereignty of a foreign state may surrender its I'ight 
to interfere, is that the intelligence and integrity of the courts 
whose jurisdiction is to l>e trusted .ihall be above suspicion. 
This condition is fulHlled in the case of those states which 
possess European civilisation, indeed its fulfilment is presumed 
in reckoning a state as belonging to the fidl communion of 
international law: not to share European ideas would not be a 
more fatal bar to that communion than a want of probity in 
carrying out those ideas, and the expedient of consular juris- 
diction in foreign teiritory would have to fw i-eworted to'. 

Next, the territorial courts to which ao much faith and 
authority is given must confine themselves within the generally 
accepted rules of jurisdiction, which^ though not originally based 
on any principles of public international law, have been adopted 



t See above, p. 40. 



Ch. XI.] Private International Law. 



289 



b_y that iaw throuy^h tlieir continued act-'eptance since those 
principles have been dGveh>pcd. Thus art. 14 of the Code 
Napolton enacts that a foreigner, even not residing in France, 
may be sue<.l in the French courts for the execution of obligations 
contivicted by him in foreign countries towards Frenctuiien. 
Tills violates the generally accepted rule that in the absence 
of special circnniritanees a man cannot be called on to defend 
himself before a jnrisdietion to whieh he is not personally subject: 
the plairitift' is the challenger and must seek his adversary. 
Consecj nently a French judgment given under art. 14 is not 
binding on the defendant"'s state : it is not within the conditions 
under which that state has entrusted the protection of its 
subjects to foreign courts of justice. And although such a 
judgment would not be considered to prewjnt a case iinportant 
enough for direct intervention, ite exorbitant character is marked 
by refusing to enforce it against the defendant or his property 
as foreign judgments arc usually cnfoix-ed. 

The illustration just given may be taken as a type of private 
international law, or, as it is also called, inti^rnational private 
law or the conflict of laws. This is thdt branch of kw adminis- 
tered by national courts- — and thei'cfore a branch of national law, 
since sneh eouri;s have no otlier authority than that of the 
national sovereign — which deals with cases including a foreign 
element, ivhcther of persons — and whether these are foreign by 
residence or domicile or by nationality— of things, or of occur- 
rences. It is as impofisiblc as linneCcs,sftry to enter on it here at 
length, H-s v^W beeause it i-equirew a v-olmne to itself — and that 
a highly technical volume, as everything concerning the law 
administered bv national courts must be — as because it is so 
separate from the i^est of international law both in its methods 
and in its origin. One characteristic of it must however be 
pointed out. The decision of a case involving a foragii element 
as often turns on the question what national law shall be (Applied 
to it as on the question what is the proper national jnrisdiction to 
entertain it, and from this fact comeji the name "conflict ot 
laws" which we have mentioned, ior instance^ shall an English 
court apply French or English law to the marriage of a French 
minor in England, or to a contract made in Prance between 
partitfi of undoubted personal coiupt^teiice ? The prutection 
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(iue to a foi-eigner iiiaj depend on the right answer being gireii 
to Much a c[i]ewtirtn of Uw ns well as on its being given to a 
tlilcstioh of jurisdittioii, but the former kind of question is 
usunlly more technical than the latter, Jtud so iijiieh more 
difficmlt that tliere is much less Jigi'ceniont on it even amoil^ 
technicKl persons. It is therefore very natural that stiitesmen 
and diplomats should have little to say about it, and this leads 
ns to an observation which holds not only In the conflict of laws 
but, since law is always highly technical, whenever a matter in 
which a state is interested, for itself or for its subjects^ is 
before a court of jiistice. Let that court be one of which the 
jurisdictional competence is clear mid tht integrity undoubted, 
an international objection is then SE>ldou] made to the legal 
merits of its decision. 

We have Hpokeii of the authority which in matters con- 
cerning individuals international law recognises as belonging to 
t^ourts which are not intemrttiotial. Uoc^ that authority extend 
to the civil rights of states, as ttiose of property or contract ? 
or is it coextensive with the class of right concerned, whether 
claimed by a private person or by a state Y There is no reason in 
the nature of the case why the latter should not be the ride, and 
much reason why it should, A national court has better means 
of deciding the point raised than are possessed by diplomacy 
or even by an intcmationtil arbitrcitlO?) ; it ia indicated a,^ the 
proper authority to decide whether a civil right of property 
exists by the fact ttiat, if it exists, it will have to be enjoyed 
under national protection: and a state may without indignity 
submit to a jurisdiction which it deems sufficiently enlightened 
and honest for its subjects to submit to. There is no general 
agreement on the (juestion. In Kngland the king niav sue but 
cannot be sued in the ordinary course of j ustice : a daim against 
the crown \^ made by the extraoi'dinarv inethiMt of a petition of 
right. And a foreign wtate or sovereign cannot Ije made a 
defendant in an original suit on a pei-sonal claim', though it or 
he may sue, and will tlicn be subject to all the proceedings in 
defence which could be taken against a private plaintitt'. On the 
continent the opinions of jurists and the practice of the courts 
vary. 

' See below, p. 241, note. 
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The most renifirkablii incident that has ot'ciirred of late years 
on the question is that between Gri!ece and Rumania, of the 
successioii to Vanghely Zappa, by birth a Greek of Ottoman 
nationality but who had obtained what is called the little 
iiatmalisation in Rumania. He becjueathed his immovable 
property to a pitblic purpose in Greece, fitibject to a life interest 
which ended in 1891, whereupon the Greek goveniment claimed 
to be put in poMBession of the inheritance in Rumania by the 
Greek consulate there. At the saaie time the nephews of the 
testator claimed the possession in the national court of fii-st 
instance at Bukhaitut, on the ground that only Rumanians 
were allowed by a law of 1S79 to acquire immovables in 
country districts, and tlien the Rumanian government inter- 
vened in tlic same court to claim the succession as vacant. The 
Greek government, by a note of ^g May 1892, expressed "its 
surprise that the Rumanian state persisted in desiring to bring 
differences between states to the judgment of the national courts,"" 
and withdrew its representative from Bukharest, a step which 
led to a long interruption of diplomatic intercourse between the 
two Btfltes, each of whieh published opinions given in its favour 
by eminent international jurists, Tiie faculty of law of the 
university of Berlin i^ave an opinion which is specially worthy of 
mention. It was lliat national courts ai'e not competent as 
between states in matters of civil right arising out of inter- 
national treaties, but are so in matters arising from pure private 
law, so far as regards iWc fnntvi rei ■nttc, the fonmi fiereditatiji 
and the fantm prorogatum^. We differ from that opinion only 
in desiring that matters of civil riffht arising out of international 
treaties should not be excluded from the competence. The 
rights given by «uch treaties will In general be political, but 

' 2fi Itevtis de li. I. ft d'' L. C, 439 ; and see otliet" articlfH ia the same 
volume at pp, fl-") and IfiA, and t. 'la, p. 178. The meutioii of the fimim 
rei Jiila^ &c, ahowa why we have ijualified €Qr statement of tlie imjHO^Bibility 
ftf puiiit? It foreign state «r sovereign iix ETiplnnd (uhnve, p, 240), by spying 
"on a p«'ri'Oiiril rlmni." Notwithstanding' the generality of the laiig'Tiaj!;* 
in whiL'lL that imposBihility is laid 4iown in the caB?:^, it may be fonsidered 
tei-tain that snme means would he found, in owe -of net^d, U> [ireveiit th« 
title tn property in Knp-land beinft withdrawn from the cognisant* of the 
Kng-Jli-h enurt. U'e ha.ve dealt with the suhject ill Woatlak"'' 
IiUernationtU Law, Hrd edn, pp. ii25 — 232. 

WK. 
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where they are civil the parties caiiuut be supposed to have 
intended that their enjoyment should Iw on a dift'en;nt footing 
from that of rights otherwise arising, except in cases whicli ai-e 
Huflicientiv provided for by not giving against a state a forum, 
rd or a fortim rei ge^td'- 'iTie caHtii>us wording in that respect 
■would protGL't a state from being sued iii ii court of law for & 
suiii uf money which it might have agreed by treaty to pay. 



Criftiiniil Jiirlsdkiion : ExtradittoTu 

Crime is L-onduct forbidden under threat of punishment, 
SA distinguished from condtict of whicli public disapproval is 
only shown by imposing legal disabilities on those who practise 
it, or by refusing to recognise it as the sointie of legal duties, 
as gaiubliug, of which Englijsh law marks ita disapproval by 
refusing to recognise a legal obligation as resulting from a 
gambling eontract, though it is not criminal except in the 
special ciixmnstances in which it is visited with punishnieut. 
The tiiotive of punishment may be the maintenance either of 
external oi-der or of fi standard of personal conduct, and from 
these points of view criminal jurisdiction has relations with both 
territorial Eind personal sovereignty. The maintenance of ex- 
ternal oitlei' is the peculiaf province of a territorial power, 
con8L't| uently it has never been doubted that foreigners are 
subject to the criminal j urisdictlcm of the territorial courts for 
what they may do in the territory, or that the criminal law 
to be applied to them in i-espect of what they may so do is that 
of the teriitorial sovci-eign. A personal sovereign on the other 
hand may claim to maintain a standard of peifional conduct 
among his subjects, regardless whether the external order which 
their acts may disturb is that of his or of any other country, 
and whether the eouTitrv in which they may act looks on what 
they do as disturbing its public order at all; and for that 
purpose he may make bis criminal legislation binding on hia 
subject's in all parts of the world, provided that he does not 
atb.:nipt to enfoi'ce it in violation of another territorial wove- 
reigiitv, but only against the persons or property of his subjects 
when found within his own dominions. The English common 
law stood at one extreme in these respects : it pmiished nothing 



not done in England, thus adopting fully the principle known 

as the territorialitv of crime. At the other extreme, as we have 
seen in speaking of the control over nationals abroad, there are 
states which divest theii" criminal law so far as regards their 
suhJGC'ts of all territorial limit'. To eany the personal principle 
to that length is to adopt the view tliat criminal law is primarily 
an intervention on behalf of morality. The system introduced 
in the United Kingdom by acts of parliament is intermediate. 
That it d«es not whoLIj ignore the ]noral view is shown by the 
lejjislation against slavery and the slave ti-ade embracing the 
acts of British subjects everywhere, but the larger part of 
the cases in ^vhich it avails itself of the pergonal element in 
sovereignty tnay be explained on narrower grounds. One of 
these is self-defence, as appears in the enactments applying to 
treason and misprision Or Coneealment of treason committed 
abroad by British subjects, to whieh may be addtd that applying 
to bigamy, siiiee the bigamy of a subject, even if committed 
abroad, must tend to disturb the family relations of his own 
country. Anotlicr is the view that the frequency of inter- 
national intercourse has caused the public order of each country 
to become so general an interest that all countries ought to 
cooperate in mailltftiiling it, and to this may be i-eferrcd the 
statutory liability of a British subject for niui-der or man- 
slaughter committed abroad. 

The view last mentioned finds another expi"ession in the 
extradition of criminals, which in practice is usually regulated 
by treaties and laws. The former are needed in order to secure 
fair treatment to the persons whose extnidition is claimed or 
granted, and, it may be added, in ordej' to SetUrt a reciprocity 
between states which national pride commonly demands, al- 
though that condition is not called for either by justice to the 
persons suiTendei-ed or by the real interest of the state into the 
teiritoty of which they have found their way. But this general 
adoption of tlie treaty method does not imply that a state would 
be held free to make its territory a shelter for fugitives from 
justice, and thereby a nuisance to its neighbours. It may be 
allowed much freedom in settling the terms of an extradition 
treaty, for instance, what crimes shall be considered as grave 

' See above, p. 201), on the present par-agragili geu^rally. 

1« 
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enough to be included in it; but that it should consent to 
reasonable treaties, if its constitution pitveiits the sni rciuler of 
accused pei-sons in reasonable cases without them, must under 
the necessities of lliodei'li intercourse rank as an international 
duty, correspond iiig to sthich other slatea have a Teal though 
imperfect right'. Further, unless the executive of a state has 
very large powers under the consti tution % laws will he necessary 
to enable it to enter into extradition treaties, perhaps under 
specified conditions^ or to sanction tliein after they have been 
concluded, and to lay down the procedure necessary for carrying 
them into effect. The British lawt; now regulating the subject 
are the extradition acts 1870 and 1873, st. 33 and 34 Vict., 
c. 52, and st. 37 Vict. c. 60. To these and to the speeial hooks 
on them, such as the excellent one by Sir Edward Clarke, 
readers must be referreil for the details as affecting this country. 
The more important of the points relating to extradition from a 
more general point of vjtw e«n best be noticed in connection 
with the reKolulioriK on the subject, commonly referred to as the 
Oxford resolutions, which were adopted by the Institute of 
International I-aw at its Oxfoitl meeting in 1880, Arts. 13 and 
14 however being remodelled at the Geneva meeting in 1892". 

A demand for extradition docs not necessarily come from 
the country in which the crime 1ms been committed. It may 
also be mad*; by the sta.tc of which the accused is a subject, if 
the crime ia one of those for which that state punishes its subjects 
when guilty of them ahrojid. In the one ca.se the jurisdiction 
asserted by the demanding state is the Jonim Jelirtr commi«.vi, in 
the other the jftn^TO rfi, which in criminal matters is the^rwrn 

' Aa til lin|jerfe<!t rij^hts, aee a.1>ove, p. 1.53. 

^ In lH(i4 the executive of the United Htatea surrendered Argualles to 
Spain in the ahseiice of a treaty .lud by its own jnit]if>rity ; 2 WTiartou's 
Digest, § 268 ; WHiarton"* r^uflid of L<ivt, ^ tB.5, note. And iu !»;« Spaiu 
surrendered Tweed t« tlie United States in tlie absence of treaty, n 
paragraph in Mi'-nwrial Dipiitmafique explaining tliat the extradition had 
lieen made tii tlie Tmiiiici(mJily of New York anr] not to the g<iyerrinient (if 
Washington, whicti Eihvfiys refused it (the precedent in -Ar^uelles's eiiae 
had not bpcii follaived): Lawrence, VonjiH^nt/iire. n>ir Whenlon, i. 4., p. 400, 
All eitrdrtitioii treaty between the United States and Spain was concluded 
in 1877. 

^ (.Word, 5 Amuifiire 127; Geueva, 12 Aimaair^ 11)2; the vbolej 
Tabltau O'^wrai, p. 104. 
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orig?nit\ or of nntioiiality, not that of domicile; and SO it may 
happen that tli<^ extradition of the sfinie poi-son is demanded by 
two states. In that case art. 9 of Oxl'oi-d declares that the 
preference ought to be given to the state on the territory of 
which the crime has been committed, a decision justified by the 
probability tliat the witnesses will be there and cannot be 
carried to another country without delay and expense, and by 
the comparative ease with which any Hupplemeiitivry inforniatioii 
that may be desired can be pi-ocured there. To take down the 
testimony and transmit it would be i^egardcd as a poor substitute 
in countries atta^hetl to oral exainination before the judge, and 
jury if aiiy. Art, 6 of Oxford lays it down in more general 
terms as desirable that the Jorunt. ddicii vmitmi-ifsi should as far 
&& possible he employed, a proposition wliich invites a state to 
surrender its owii subjects for trial in the coujitry of the crime, 
and this has been done by Great Britain'. But it is rarely or 
never done by other states, the practice of asserting criminal 
jurisdiction in respect of what is done by subjects abroad, 
at least in the graver cases which the treaties make the subject 
of extradition, having been so widely extended that the power 
totiy is rarely hicking in the domestic law, and there being a 
strong feoHng on the continent that, where that power is given 
by the domestic law, it is the right of the criminal to be tried 
by what are called his natural judges. Ai-t. 7 of Oxford, taking 
note of this actual practice which exempts nationals from 
extradition, points out that at least a nationality acquired after 
the commiijiiioit of the fact for which extradition is demanded 
ought not to lie re.'ipet'.ted ^. Art. 8 declares that the juris- 

' See ubove, p, yi5, &s to the fot-um resulting from lyrign. On tl\e 
continent tho judges of thejhrum tirlrfhiif nre de^tribed oa the Datura! judges 
<if an acuusetl penwii. 

" Riirley, tlioush a British »ul)jectf was surrendered by Canada to the 
Hiiitetl Mates : 1 i'/>jier ('tinnit'i Liru'Joiiniiil,N.^.,2^}. And l>cTaurviUe, 
A FreiidiniBii naturiili]ied in England, was fnirreiidered tiy England to 
Austria ill 187fi, notwithstanding that by the Aiiglii-AuNtriaii treaty of 
1873, B. 3. it was jtrovided that the contracting parties should not be 
obliged to cancede the eKtraditiou of thc-ir nwn subjects : AnrtUai Segi^itr, 
lJt7*i, p. 111. 

•' Vattel does not mention extradition to the natural judg^; henotoiily 
»u.y» that gravpotfeudersaregenerally anrreiideredim tlitirequtsitioDof the 
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dictional competence claimed by the denianding state must not 
be in contradiction with the law of the country of refuge, but 
the discussion on it shows that coittradiction was not intended 
to he inftired fr«m silence, so that domestic legislation neither 
giving nor expressly condemning the Jbrum rei should not be a 
bar to granting an extradition demanded on tlie ground of that 
forum'. Art. 10 completes the subject of jurisdiction in 
extradition by suggesting that if the same person is demanded 
by different states in respect of diilc'rent offences, the prefei-ence 
should in Jftneral bc given on the gi^ound of the relative gravity 
of the offences, and, in case of douht on that point, on the 
ground of the priority of the demand. 

Arts. 11 and 12 of Oxford lay down that extradition ought 
only to be granted for acts which are also criminal by the law of 
the state on which the dcmaitd is made, and which are of some 
grnrity, and arts. 13, 14 and 15, the two former a.*i modified at 
Geneva, deal aa follows with a very difficult question. 

13. Extnuiitioii is inajitnissilile ftir purely political Crimea or fjfteiices : 
Nor can it be admitted for uidaivfiil otta of a, mixed uliarauter or con- 
nected with political crimefi or offeiK^es^ als» calleti relative piilitical 

offewtes, unless id the case of crimes of grest gravity fn>i|) tl>e [Vliut pf 

view of morality and of the eoinmim laiv^, scch as murder, manslaughter. 



sovereign in whose lauds the crime has been committed, but mentionB with 
approval the Swifis practice liy which the proper iiiajiistra.te uf tliR accused 
hands him uver to the magistrate of the plate wtiere the crime was com- 
mittedj oti Setters ni^atory friim the hitter ; 1. 2. § 7fi. TTie Jirat instance 
of a. refiif^al to surrender iiatiouala of the country aii whi(;h the deinaiiJ is 
made is siiid to havis been that of the Austrian Netherlands, in cwrryiug' 
out au eyti^dition ari'aiiffemeiit of V^'APi with Fraut'e;. althoiiffli uu ftuiih 
exiieptioii was made in the arrangement ; France then t-imilarly refused on 
the ground of reciprocity : 2 I'alvo, § 1227. It may he oltserved tha,t 
though the word "extradition" is modeni, the thin^ ig a.t least m old »b 
the twelfth century, tlie treaty of 117* between England and LScotlaad 
having provided for the I'eciprocsl siirrerider of itersonn accused of having 
committed felony in the othej- country, unless they preferred to stand 
trial where they were: 1 Uynier's J<\ederu. 'Mi. 'llie old terms in French 
were nuiHutit/ii , ivmixv, /ipni'Wt ; and the first oificial occuiTaneaof w/i-q- 
dUion is sajd to be in. a French edict uf 17D1 : '2> L'^tlvu, § 1226. 

• 5 Anniuiire. 113. 

^ Couiniuu opifosed tu political. Th-e words traQglated as murder and 
manslaughter are unsiuiduat and meartre. 
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'poisoDinf^, mutilationj gra.ve wounds infli^itefl wilfully with pi'cmeditatioii, 
attempts at crimes iif th.it \s\iv\, uiitrag^es to property by arsou, explosion 
or flooding', and grave rttt>bery-j eJipeoially wlien committed with arms and 
violenpe. 

So fiir afi coucerns acts tommllted in the eoiiree of an insurrec'tion or of 
a. civil war l))- one of the partiua engaged in the strug^gle ami in the intens&t 
of ita waiise, they »;annot give ociasion to extradition unless they are acts of 
odious hiirbarism or vandalism forhiridcii l)y tlie laus of wur, and tlvi?n only 
wiipn the civil war i^ a-t ail eild- 

14-. ('riminal actti directed against the ba^s of all social organ Isati on, 
and not outy ap;ainat a cprlaiti «tate or s. iiertain form nf povernmentj are 
not cnuaidered political offencen in the njtpiinitjoii of the jireccdine rules. 

15-. In any caeBj extradition for primes having the characters both of 
political and coinmoii law crime OUght nOt to l>6 grsnt^I unless the 
demanding state giTes the assurance that tlia perwin aurreiidered shall not 
he tried by estraordiinary courts. 

Since the fall of that diplomatic system known as the Holv 
Alliance, it has been agreed that the society of states does not 
number anioiig its objects the propagation or maintpnante of 
given principles of government in them respectively, nor even 
the prevtTitioii of Tevolutionary changes in their ^venitnent ; 
it follows that extradition for political otfcnces cannot be 
clainjed by any jiitejiiational right, and caiuiot be coitceded 
without shocking the sentiment of ft-ee countries. The (juestion 
then arL-ies how common are to be distinguished from political 
offences, so that, while the latter are duly protected, the former 
may not enjoy under cover of politics an exemption from 
extradition to which tbey have no jiist claim. It is clear that 
motive must have much to do with the distinction, but not 
everything, as welt l^^eanae niotives are often mixed as because 
an admissible tnotive may be pui-sued by inadmitisible means. 
As an example of the necessity of considering motive we may 
take what must often happen at t!ie commencement of an 
insurrection. When an iiinurrct^tion im on foot it is easy to 
admit, witli art. 13, that the line for the refusal ol* grant of 
extradition should lie between acts which are or are not allowed 
by the lawn of war. But it niay be iinposKible to start such a 
struggle otherwise than by acts, such as an attack on a sentry, 
which, if viewed in relation to the state of peace out of which 
thev suddenly spring, would be und istinguiahable from common 
crimes except by the political motive. We may say of such 
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ads, Biinilarlj to what we have observed about the pretension 
to treat insurgenb; «s pirates, that it would be absurd to subject 
to extradition nets nocessarv for setting up a state of tbings in 
wliich thej would not be subject to extratlition '. As exEiiuplea 
of the necessity of not ranking motive a conclusive test we may 
taVe the ctwe of anarchists provided for in art. 14 and that of 
regicide. In 1856 the Belgian court of caswatioEi, in accord- 
ance with wbftt We venture to think must be the general opinion, 
opined foi' granting, but ttie /^/i^mhr^ den >nwcs en ofcujjfttion of 
Brussels opined for refusiugj the extradition of a person charged 
with an attempt to iiiui-der the emperor of the Frendi by 
blowing up a railway train. The motive here was political and 
unmixed, but the Belgian extradition law wais amended by 
enaL-ting that attempts on the life of the head of a foreign 
goveniineut or of a member of his family should not be 
considered to be or to be connected with potiticai offences. 
And a clause to that effect has since been inserted in a large 
number of estradition treaties, though Switzerland and Italy 
have refused such a clause to France, the former however 
reserving to the federal authority the duty of examining in any 
particular case whether the act in question was politicaE or not. 
In Italy it was thought that a different classiHcation of crimes 
from that made by the national law could not be permitted iu 
a treaty, but this seems a strained objection, considering the 
different purposes of classification on such occasions^ 

Perhaps for the purpose of laying down rules more cannot 
be said on the distinction between political and common offences 
for the purpose of extradition than is said in the above art. 13, 
but judges and statesmen will often be aided by the considera- 
tion of motive in administering any rules on the subject'. 



1 See ahove, p. 181. It has been suggested that ftir the purpose of 
eKtmdition acts done in conimeneiiig an iusurrection .shniiM he judged as 
they wouhi be judged if the inaurretlipji had I.een on foot when they were 
done. But it would often b« impossible tn find a.muiig^ act^ of war any 
presBntiiig in their cirmimstinL-es a suffitient restimhliiii<;e to Ihoae in whith 
the act to lie judg'ed was done. 

^ t Calvo. 5§12'>4-12«H- 

'^ III I'lintiviii' n Cune, [1 801] ] Q. B. 14S1, Juetitea Dennian, Ha-wkin? fliid 
Stephen acted on the interpretation of the extradition avXs projmsed by 
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The most important of the remaining Oxford i-esolutions 
express the views generally held, and ait an follows, 

IfF. Extradition oupht not to be applied to tJie deaertlou of nillitary 
persons belijiigiiig either to the land or to the sea forces, nor to purely 
niilitarj' offenues. 

'iTie ado|>tiou of tliis rul« does iint prevent handing over sailors belong- 
ing eithci- to t)ie riervi<ie of the state or to the mercliaiit servi<;e- 

llie desertion of Bailors in. ports it is thought would be too 
frequent but for the reserve thus made. England had conventions 
for the .-iLirrender of sailorB in nierchiui tships, under the I'^oreigii 
Deserters Act 1859, which contained an express exception of 
slaves, but that ai-t was repealed bv the Mcrehant Shipping Aet 
189*. In the eighteenth centui'y England had Buch conventions 
for soldiei-s, 

17. A law or treaty of extradition may be applied to facta committed 
beftirQ it 4:anie inter force. 

This is the rule for all laws of procedure, which extradition 
essentially is. Only substantive laws have no retroactive force. 

IH. It is desirable that the judicial authority iti the (■ounli-y of refuge 
should be invoked, to appreciate the demaud for njttraditioii al^er hearing: 
Iwth sideK. 

'21. The ex a. mi nation ^lioiild have foe ita object the general coitditions 
of the tjxtraditioii and tlie prohability {vraixemblmicf) of the .irLtisatioii. 

The extradition court in the countrv of refuge it; in the 
position of a magistrate committing a prisoner for trial, and 

the last mentioned in his Htatory of tht Criminal Luw of Bnghtudi v, 2, 
p. 71, namely that "fufj^itive L-riniitials are not to lie Hurreiiderurl for extra- 
dition crimes if tjiose crimes were incidental tu and furmeii it part of 
politittil liisturlwnees," At the itume time they made it clear tlmt tliia does 

not include all Uriniea committed iU the cOurJif of an i]iSiirrei;tiOji, while on 

the other hund crimes cnniniitted Ul furiheranw of an insurrection niufii not 
ba cln«ely siirutiuised as to their being neeessary for the purpose. Meunier 
was Borreudered by Great Britain to France in lBy4, Justice t'ave eayiiig : 
"it appears to me. t1iRt iti order to constitute an iifteuce of a imlitlcal 
character there mn»t hi^ two or more partien in the state^ eatOi seeking to 
impose the ^overnmtiiit iif their rnvji choice nii the otiier, and that if the 
otfence ia committed by one side or tlie other in pursuance of that object it 

is a politiL-al offence, otherwise liot. In the present iiase tlie ^>arty with 

whom tlie accused is identified by tlie flvideiite and liy hia own v'oluntarj 
BtatBiiieiit, namely the party of anai-eliy, is the enemy of all govwrnnenta." 
iluatice Collins concurred, (.'larke's Liw of E.rtr<i<tHioji, -Ith edn, p, 187. 
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must limit itself to seeing that there is reasonable ground for 
the commitment, hs if the trlftl were to take plate at iiome 
instead of abroad. Bnt special rules mav be I'etjiiii-ed in order 
to enable the court to reteive for tliat purpose evidence sent 
from abroad, as the depositions of witnesses taken in foreign 
form or the reports of forej^^l nmgistratci charged with pre- 
paring the accusation. For this, if necessarv, the extradition 
law must provide. 

'li. Tlie fTovBrnniBiit wliiuli hn^ obtained an extrmlitidii f«r a ^veii 
fact is bouijd, in the absence of a treaty ti) the tsonti'ary, not to allow the 
Burreiidereii person to be tried or puiiislieii except for that fart. 

'ITiis understanding is necessary in order to prevent the 
extradition of political suspects being obtained for eoniinun 
offeiites and availed of to bring them to trial or punishment for 
pohtical offences. Of course it docs not appl.V to acts done after 
tht extradition, nor evtn to prior vxU if the ptD^on, after being 
liberated, freely rentains in the country to which he has been 
suiTendereti. Un(icr the British extradition acts a pri.^oner 
cannot now l}e surrendered unless a condition to the effect of 
art. 22 is recognised by the demanding country, but the cases 
referred to in the coriespondence between Great Britain and the 
United States arising out of \VinHl(iw''s cascj which occun-ed in 
1876, prove that such a condition was not deemed necessary in 
the older practice of either country'- The rule was embodied 
in the convention of 1890 between the two countries. 

23. "Hie ^kveriimeiit wliieli bas granted an evtraditioii iian aftPTwaMB 
conaeiit to the trinl of tlie surrendered person for facts otlier than those for 
wliidi ha was surrendered, If they are su<:b as might support exlnuiitjon. 

' fiee 1 Wbarton's tJigci/, 5 '■^^^- '" U'lnslow's case the British jcovern- 
iu«ut hail inaintaini^d, and the l.inited states had -ddiied, that the rule uf 
art. 22 applied as part of iuternatinnal law to extraditions under a treaty 
not esppessly iiieorporatijijr it. It is remitrkable that aflernards, bnt he- 
fflre the roiiventioii df lUijn, the supreme vvuH ttf the United States 
deoldeil in V. S. v. iiiiunchfr, ll!l I'. S. -iO'i'j that a itiaii surrendered under 
thy nlri treaty on a uharge of murder eould not he tried for a minor but 
not extrailitaljlc affence constituted hy the f«inie facts. Art. 22 would 
appear to allow trial and puni-^limejit fur any nfii^nce constituted by the 
taitVi alleg'ed as the ground for e-xtraditimi, whether or not techtiiuiJly 
deKerilied as in the extnutitioji proceed iiigti. providetl that the offence would 
have been B!I:t^a<lit.^hle under the diwi'riptiou used, Tliis is also Dr 
Wharton's view of the iiiteriiational law ; 2 IJigeil. p. 7i'b. 
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24. The government which has a person in its pbwfer throug'h an px- 
tnwIitioTi ratinot deliver him to another g'overnmeiit without the toiisent of 
that n'hich aurrendered him to it 

The last provision is a further and necessary sftfegiiard for 
political suspet'ts. 

Criminal Jurhdkf'iOTi over aliens i?i respect of Farts 
uoi comm'tttcd in the Terriioj-'if. 

As one of the conditions suliject to which international law 
accepts national jurisdiction as an authority in matters con- 
cerning individuals, we have mentioned the rule that in the 
absence of special circumstances a man cannot be called on to 
defend ^kilIl^>elf before a jurisdiction to which he is not personally 
subject'. The illustration we then gave was drawn fron] the 
law of obligations, but it is at least equally objectionable that 
a inan should be prosecuted criminallv in a conTitry not his own 
for a fact not committed in that c'ountry, such prosecution 
wantinf^ both a territorial base in the locality of the crime and 
a pcTMonal biisc in the nationality of the accusedi and involving 
the pretension of the state of the prosecution to regulate by 
penalties the behaviour of persons not its subjects in territory 
not its own. That pretension however has been made, and 
brings into conflict two applications of territorial sovereignty, 
one supporting it by reference to the place where the [jenalties 
threatened ai-e enfoifed, the other rejecting it by reference to 
the place where it claims to regulate the bchaviom- of the 
population ; ajid the difference of opinion about it fiimishea a 
striking example of the impossibility of solving, from the Sole 
contemplation of internationttl soveveigtity without a more exact 
definition than it hasi yet received, all the delicate questions 
arising; on the scope of national jurisdiction*. Historically, the 
criminal prasecution ol' aliens for facts committed abroad is 
perhaps not traceable earlier than towards the close of fhe 
eighteenth centurv', but since that time it has been eiiat^ed In 

I Above^ p. -im. 

^ See above, p. 2;i7. 

^ lliB only liurlicr ftuthorlty in favour of it ijimted h}' Fwliai ' 
Irtlf-rniiiioniit Pnrv', I, 2, l- 9, o. S) is that of ra.u! VMt, Df Sltltut: 
que cancutvic, sect. II, r,. 1, iios. 1 and 5. 
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France, Gennanj, Austria, Italy, Spain, Belgium and Switzer- 
land, for offences the etmnierations of whu:h art^ not quite 
uniform but which iiiiiy be dtsc'ribed generally a^ being against 
the safety of the punishing statt or its c-iuTencj, so that the 
pi-indple of self-defence may he invoked in support. This 
legislation has the sanction of the Institute of International 
Law, except that to the condition that "the fact^ constitute an 
attack on the socinl existence of the state in tjucstion imd 
compi'omi.'^e its seeurity," the Institute adds the condition that 
"they ai-o not provided against by the penal law of the country 
in the territory of which they have taken place'."" Russia, 
Greece and Mexico go further, punishing all offences committed 
bv aliens abroad against their subjects, and the Netherlands do 
the same for the graver of such ofTenceti. 

The internAtional validity of the Mexican law was contested 
by the Uniteit States in the case of Cutting, one of their citizens 
who was arrested and convicted luider it in 1886 for a libel on 
a Mexican publi^ihcd in the States, The matter ended by the 
release of the prisoner on the plaintiff (for it was not a public 
prasecution) withdrawing his action in order to appease the 
trouble, but the I>eparhnent of State of the Union issued a 
i-epoit on the ease by the assistant-secretary Mr J. Basset 
Moore, in which all prosecution of aliens for facta committed 
abroad was condemned^. And neither the Union nor England 
heiB given to its criminal law any operation of that description. 
Indeed tiuch an extension of criminal taw seems to be quite 
unntces.sary for the maintenance of common social order. 
Ordinary erimes will be punished where they are committed or 
in the offender's country, or extradition of the offender will be 
granted, ft is especially a,s a defence against attacks made 
on a govenniient, whether in the press or by more active means, 
and which in the country where they are made are not repressed 
to the liking of that government, that the extension is de-sired. 
But tliese are the vtry offences for which extradition is refused, 
80 generally is it felt that they are rot matterw on which 

^ In 1879, 3 Annuaire 281, and in 1883, J Annuaire IflT- 
' Mr Mooi'e'ft report is siunmariBed and supported hy M. Allwrit^ Roliu 
ill no article in iO !i, 4k i>. I, rf de L. V. 55i>. The earlier priiuiMihiipa 
in Cutting's case may be aeon in 2 Wljartoii's (tigmt, \^ 16 and 18!). 



goYemments Ought to make common cause with one another, or 
to facilitate prosecution in & state of which the go-vernment is 
an interested party, 'i'he wmne principle ouglit to pmhibit any 
relflxation, for siit'h objectionable puipotos, of tht- common rules 
limiting national jurisdiction. Coitspiracy against the govern- 
ment of a friendly shite oug-ht to bt punishablt' in the fnriim 
delkii commifisi, and usually is so. Against sli^htei- attacks to 
be leM sensitive is a better rtunedy than one which would plate 
I'cally liaTniless public writeis in danger, when trftvellinf;, of 
puninhnient for som* language of theirs^ forgotten by thoni, 
which might be qualitied by a foreign power as lk»e ina^este. 
W'e are glad that these views had the concurrenue of so judicious 
an authority as HaLl'» and we must express the opinion that 
a single century of a practice which, however widely extended, 
does not include t«-'0 Klich coiintries as Great Britain and the 
United StatL'Sj cannot be eonsidered to have given international' 
validity to a very enlarged view of national juriadiction. 

An example which rests on the same principle is furnished 
by national legislation declaring some fact coraniifcted at sea to 
he piracy which is not within the international definition of 
that Clime, as has been done by Great Britain and the United 
Statea for the case of the slave trade, and by France for that of 
an armed vessel navigating in time of peace with iiTegular 
papers. Such laws cannot arm the courts with the international 
title by which " piracv under the Law of nations may be tried 
and punished in the courts of justice of any nation, by whom- 
soover and wheitsoeTer committed'": they "citn only l>e applied 
by the state which hiw cnac^ted them, and then with reference to 
ittt own subjects and iu places within its own jurisdiction-." 
And this would be true even if the accused persons, as might 
sometimes happen, had voluntarily entered the territory of the 
aiaXc which presumed to try them, thus supplying the element 
necessary for an exact parallel with such a case as Cutting's. 
It cannot be considered that by entering a given territory an 
individual waives the international rules of jurisdiction which 
exist for his security in it. 



■ §62. 

* Wheatou, Kfernent»j (wrt '1^ ch, i, § 12+ (Diuta.'s uumbering). 
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Jitrwdictton in tJie case of Forc'tgti Ships in Littoral 
AVtw (tuil Harbours. 

We next come to the conflict between a right of fnrisdidtion 
resting on the basis of geographical territory, and one in which 
the pefsonal element of jurisdiction is reinfoixed hy an elemeot 
so far of a territorial nature that the ship on which the right 
is claimed is described by h metaphor, not unreawnabie if 
metaphor is to be admitted, as floating territory. What is 
true ir; that the ship is &. fieene on which tKe use of forte is 
nornmlly allowed only to the state to whieh she belongs, and, 
this being so, it cannot be overlooked that the same is true of 
the cjuarters of an army, aad that thei'efoit the case of an army 
permitted to march through foieign territory in time of peace 
presents much analogy to that of a ship in a foreign harbour. 
Ill each t'fise the physit-al extent of the tiorinal operation of a 
foreign force penetrates a geographical territory, and in each 
that circumstance is only brought about bv the express or tacit 
permission of the geographical sovereign. Consequently) in 
both, the international rules of ^jurisdiction to be applied are 
often treatedj especially by British and American writers, as 
dependent on the terms on which the geographical sovereign 
may be prcftinned to have given his consent to the presence of 
the foreign eleuieiit. But since usage and reason furnish the 
only arguments which oin be employefl in aseertainiug the 
terms to be presumed, that mode of tit'ating the question is 
merely a veiled method of rcfeiring it to usage and reason. 
And it cannot even in theory be applied to the case of foreign 
ships passing through littoral seas, which presents the same 
circumstance of the in terpenet ration of territorial ai]d quasi- 
territorial rights, since the ships are tliere by virtue of no 
permission, even tacit, but by virtue of the right of innocent 
passage, which has always been deemed to be reserved when the 
right of a land sovereign over any pai-t of the sea lias been 
described as one of sovereignty'. 

' Except in eacli ancient isolated and extra vnguiit caries as aro 
mentioned above, p. 161. If we believed in an oritfinal partition of tli& 
world, wiiiditijt Up a. previous state pf riature (wliidi even to tlie acliool 
of tliB jus naiurte «i geitlium was proliably more a way of puttiiig an 
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Standing then on the gi'ouiMi of usagG and reason, the case 
which may occur on land is one on which no doubt has been 
felt, and it may be disposed of in the words of Wheaton, "'Hie 
grant of a i'l-ee pa«sa^ [to ah anny] implies a waiver of all 
jurisdiction over the truops during their passage, and permits 
the foreign general to use that discipline and to inflict those 
punishments which the government uf his army may required" 

Nextj two distinctions must be made with regard to ships. 
One is that between public and private ships, not, it will be 
obsci^ved, between ships of war and merchantmen, fishing boats, 
yachts or other vessels of a peaceful deaeviption. The rights of 
a public ship in territorial watei's are those of the sstate to wliicli 
she belongs, the honour and interest of which are directly 
engaged in her, and are thei-efore no weaker when she is built, 
equipped or employed for trade or any other peaceful purpose 
than when nhc forms a paj-t of the military marine ". The other 



argument that! ail listffrical belief), we sboiild say that nations rliii not 
agree to allow siivereigiity (the old writers would oftener have said 
property) in the sea except subject to a right of iiiiioceiit pasfsage. Now 
ive say tliat tSie two iiistttut!(mM have gnnvH up tdgether, sovereignty over 
tlie sea never hnviug had a. prior existence to the right of iiiiinceut passage, 
aci tliat til* latier cannot he coueidered t<' have l)«;eii carved l>y C'»i<:efi9i<)4i 
out of the former. 

' E/ifrmiilJt', Atlay's editioiij p. ISS, §99 in Dana's n umhe ring. Chief 
Justice Marshiill espressed himself to the same offeiit in the cape of the 
Exchange, 7 t'ramOi 140. 

- rAft ParlKviwnt IMg,'. L. K., 5 P. D. ia7; Lords Justiutis .lames, 
Baggallay a.)id Br^tt: 'i'heir lordshi]iti apeak iif the (^hip in tiiicHtioti a» 
" th* property nf a friendly sover-eigfi hi his puhliy uapacity, and used for 
pgrp(we!j Iredl*'! iy t'iin [the italioa ar-; ours] as pohHc: iiiitioilal StTviciss"; 
but tlicy also say that to bring' her under the Irsal jurisdiction "' it rtinst be 
mail itai tied either that the ship haH been so used as to have been emplnyed 
e-ulixtflntially as a mere tiudiuir ship and not substautially for national 
purposes^ or that a nse of her in part for trading purpuses take^ au'ay the 
immaiiity, although she is in possession of tji^ sovcreijru authority by tliQ 
hand^ of commit in cie'l officers and is aiibgitantially in ui^e for national 
purpOKCB." Thie priipoaition however was not really intended to iiarrow 
the doutriuo iiivulved in the lirat extract, for the court proceed^*- to ^et rid 
of the (juestion of snhstniLtial employment hy mentioning that "the sh 
has been hy the iJ.(>vei'eig[i of Belffium, hy the usual means, d«elftred to 
ill Ills poBsossion as sovereifin and t(i lie a public vessel nf the «tatp 
declaration on the part nf tlie forei^i sovereign which would alwi 



diatinciion tum» on whethei* a ship in a jmssing one : it i^ that 
between her using the right of innocent piLssage and her being 
either in a foreign harbour or statioiiary or hovering in foreign 
littoral waters, not that l>etween the waters in which she is. 
Sht gains nothing by the possibility thnt she might have availed 
herself of a rifjht of innocent pa>isagt which is actually dormant, 
and her legal position whik wtatiotmry or hovering in littoral 
wat«Ta will be the same as if she were in a harbour, in which 
that right does not exist. 

Distributing oui- subject with reference to these distinctions, 
a public passing ship is entirely free from the jurisdiction of the 
geographical sovereign, whether in matters concerning the ship 
or in those concerning; what takes place on board her. A public 
ship in a foreign harbour, or in a littoral sea but not pasKing, is 
free from the jurisdiction of the gcogrtiphical sovereign iii all 
matters concerning the ship heiself, such as the title by whieb 
her state lias aeq aired her', the damage which she may have 
done by a collision^, the salvage which may be due for services 
rendered to her-^, or the possibility of seizing her in satisfaction 
of a debt due from her .state*. The local jurisdiction is equally 
excluded in the case of disturbfinces on board her, those having 
to be dealt with by her commflndaut alone; hut tbilt nile does 
not n.pply "if the crew, though remaining on board, eomnnts 
against other diips in the anchorage, or against the inhabitants 
of the port, acts of a nature to disturb public order. The local 

by implication from his declining; to sulimit to the jurisdiction — and by 
repmliBting the m*timi "Ihnt nny court can ^nuiiit* hy i-oiitentioita 
testimony wliatlicr tliat declaration is or is not currect." 'line statement 
ill oar text ie thereforB supported in all its breadth by the effect of tte 
case. 

' The Exchange v. Mc Fiiddon, 7 t'raiich 116. 

a Th'- farliUK'.ut IMn';, U R., a P, D. 197. 

^ Tht Prinji Frederik, '1 Dodaon 451 ; The Vomtitution, L. K. , 4 P. D. 
SH. The carjfo of the Coji-g lit ii lion- was held to be equally free from the 
loval junsdiction on the cUim for saIvij^b, Tliv jml^, ^ir K, Phlllimore, 
»aid " it i* on hoanl h foreign ves.«I of war^ and is under the charge of 
a foreipii goi'enimeiit for public purposes"; 4H L. J,, N. K., P. D. 
and A. l.i. 

* Bynkershoeh mentions tli« seizure of Spanish ships of war at Flushing' 
for a «itl>t duii from tlie king of Spain. 'Ilie Kbites general interposed, 
and the ships seem to have been released : Marshall, C. J.^ 7 Craiich 149. 



OH. XI.] 



Asylum in Public Skips. 



257 



authority has in that ease a full i-ight to take the measures 
necessary in the interest of general secm-ity, and may even 
require the foreign ship of war to *^uit the port. When the 
crew is on shore and there commits offences* they are triable by 
the ordinary courts ; only the facts ought to be brought at 
once to the knowletlfje of the conin]an(Ia.i)t of the ship, and an 
arrangement should be made with him fqr the pposeeution and 
punishment of the offenders either by the louil courts or by the 
military authorities of the ship. In logic, the exclusii'e com- 
petence of the courts of the port ought to be admitted ; but the 
wish to keep on good terms with foreign powers has caused this 
extension of the maritime jurisdiction of the foreign state to be 
currently adopted in prflctice\'' 

With regard to person.': betaking themselves for protection 
to a foreign pubhe ship in territorial waters and not merely 
passing, the general rule must be distinguished from the conduct 
to be observed in the case of political refugees or in that of 
slaves. The local interest that asylum r^hall not be granted to 
Common criminals is not encounttKd by any contrary interest 
of the ship or her state, but the political and social feelings of 
the latter deserve at Ica-^t some degree of respect under the 
immediate shadow of her public Hag, as they do when the action 
of a government is concerned in dealing with demand.^ for 
extradition. Taking tirst the general rule, the United States 
attorney-general Bradford gave in 1794 the opinion that "a writ 
of habeas corpus may be awarded to bring up an American 
aLihJM't unlawfully detained on Iward fl foreign ship of war"." 
And Lord Stowetl, then Sir W. Scott, in answer to a question 
put to him by the admiralty " whether any British subject, 
coming on board any of H.M.'s ships of war in a foreign port, 
escaping frojn civil or criminal process in such port and from the 
jurisdiction of the state within whose tenitory such port may 
be situated, U eiititted to the protection of the British Hag""— 
said " I know of no such right of protection belonging to the 

British flag I am led to think that the Spanian'" "■- 

have been chargeable with illegal violence " 
proper to employ force in taking thif 

• Bluiitschli, Droit fnti" 

' I Hljiirtou's Dfffeet. 

WE. 
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veasel,'' which was H.M.S. Tvne lying in the port of Callao'. 
And Lord PalmeMon Mas "of the opinion that it would not be 
right to receive and harbour on board a British ship of war any 
person tlying froTii justice on a criminal t-harge, or who was 
escaping from the sentence of a court of law'." There is therefore 
a consensus of high authorities in favour of the propasitioii that 
the local jurisdiction as to crime committed outside a foreign 
public ship is not ousted by an escape to her deck, and an 
opinion ^ven by the United States attorney-general Cushing 
during the Crimean war, which is sometimes quoted against it, 
only affirmed the very different point that a prisoner of war 
brought into a United States port on board a foreign ship of 
war or her prize could not be taken out of her by /iai)£as corptcs*. 
Such a prisoner would clearly be under the militar)' jurisdiction 
of the foreign state, which we have seen to be i-cspected both in 
the ca**! of disturbances on hoai-d a public ship and in that of 
an army allowed to croHs a temtory on land. 

The exceptional protection extended to political refugees by 
a public ship in a foreign harbour was not only rather vaguely 
acknowledged as we have seen by Lord Stowell, but was broadly 
asserted by Lord Palnierstoii in the same communication from 
which we have quoted his opinion on the case of common 
criminals. In that communication he gives the following 
practical instructions about it. "Although the commander 
of a ship of war should not seek out or invite political refugees, 
yet he ought not to turn away or give up any who may reach 
his ship and have obtained admittance on board. Such officer 

• liepitrl Cjf Rfiycil Cammhiiiiii on Fugitiof Siat^x, pp. \xxvi, '22ti, The 
poraiiu iTi queatioii was Jvha B|-owii, » political r*fugce, who was kroug-ltt 
by the 'IVue t» Eii^liiiid a.nd thurc (liBinisseil wit!ioiit restraint, l^ord 
Stoifell wnerved the possibiLity that caaea niigLt ariHe in whicli sLch 
protection as was given by the Tyne "mig'lit be iiiilulged, but/' he added, 
"nuch cases arc justified only by their own peculiar and extraoniinary 
oiruiJin9tnl]Ve!jf whlcll extend, no further than .to tliuse imitiediatc cases 
tlieiriHelves, and furniali no rule of genera! practice in such as (ire ordinary. 
lUw far tlie ciiBi! nf Mr Uroivn tomes witliiii siieh s description I nm not 
anabldd to state <;oii tide] it ly by any exitct knowledge of tht fiitta, " 

* Com muni tatiuii from the Koreigu Office to the Admiraky, 4 Aug. 
184fJ; ih., |>. 15.5. 

s 1 Wharton's iMgeH, §««. 
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must of counse take tai'e tbat such refugees shall not carry on 
from on board his ship any political oorrespoiidence with their 
partisans on shore, and ht ought to avail himself of the earliest 
opportunity to send them to some place of safety elsewhere." 
ITii-s correctly expresses the conduct which the naYies of states 
internally free follow in their visits to foreign ports. 

The case of refugee slaves is not paraHel to that of political 
refugees, for it eoncema the permaiieiit iiiHtittitions of the 
countrv visited by the ship, and these might be seriously 
disturbed if the rule of not turning away or giving up any 
who may ha.ve succeeded in getting on board were extended to 
slaves. Yet here also some respett is demanded by the feelings 
of nations which reject slavery, and it has ()een found difficult to 
arran^ a modus vivendi between such nations and the slave- 
holding peoples which their pubLic ships may visit. No settled 
rules had in fact been ai'rived at before the iiiiportanee of the 
question as one of general international law had been destroyed 
by the universal abandonment of slavery among the peoples of 
European civilisation who alone are admitted to the full com- 
munion of that law. As between Great Britain and the slave- 
holding peoples of othei' civilisations which ai"e visited by the 
British navy, among which rank conspicuously those of Arabia 
and I'eryia whose coasts are resorted to for trade or for the pearl 
fishery bv Indians requiring British protection, the subject is 
therefore left open to be rcgidated on the particular considera- 
tions arising. And readers who desire information on it may 

ibe referred to the Report of tlie Royal Commission on Fugitive 

'slaves, 1876. 

In the ease of a private ship the foreign jurisdiction which 
has penetrated the geographical sphere of the local one, not 
being exercised by a naval officer bnt by a private captain or by 
a consul acting in pui-suance of a treaty between the foreign and 
the local sbite, does not place the dignity of the foreign state so 
directly at is^ue, and is less capable of satisfying emergencies. 
A larger range therefore is allowed to the local jurisdict 
Mfttt*r« concerning the ship herself, as the proprietary tl 
her, damage done by her, salvage due from her, or her 
in satisfaction of a debt, will belong to the local courts 
referred to them by the accepted rules of nations" 
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applied to her actutil situation or to the persons of her owners 
or others interested in her. If her crew, whether on shore or 
while reuiatning on board, commit offenc^es figainst otlier ^hips 
in the anchorage orflgain^^t the inhabitants of the lojid, the local 
courts will punish them, and the lotal authorities will not be 
under the neeessity of reciuiriiig her to quit their waters hut will 
use on board of her whatever force nmy be needed. Even 
offences committed on board her against personi^ and things also 
on hoaix.1 her ^sill fall under the local jurisdiction if, in tlie words 
of the Institute of International Law which we have (|Uoted, 
they " involve & violation of the rights or interest of the littoral 
state orof itssubjeet.'* not fonningpart of its crew orpaiwengeifj^" 
And all this will be eqiiallv true of private ships exercising the 
right of innocent passage, although in their case the occasions 
for applying it will be rare. The Territorial Waters Jurisdiction 
Act ]878 recognises the doctrine by decliiriug in general terms 
that " offences committed on the open sea within the territorial 
waters of H.M.s dotniuions'" are within British juriwliction 
(sect, 2)j while requiring (sect. 3) the consent of a (secretary of 
state or of the governor of a British dominion for the institution 
of proceedings. Tha'^, before there can be a practical a>;yertion 
of jurisdiction over persons on board passing whips, an oppor- 
tunity is given to the executive authority of the state for 
considering the principles by which such an as^sertion ought to 
be limited, while the difficulty is avoided of giving to those 
principles so exact a definition as English courts of law are 
accdstomed to require of the rules which they administei'. 

If auch an exact definition were attempted the question 
would arise whether the interests of the littoral state in tbe 
language of the Institute, or its peace and tranquillity as is often 
said in expressing the same idea, ait; to he understood only in 
a material sense, or whether the moi'al perturbation which 
a crime committed on board a ship would cause on shoi'e is 
suthcient to call the local jurisdiction into lawful activity. The 
latter view has been generally adopted for cases of grave crime, 
even although those who are physically injui-ed belong to the 
ship, and thi,s not oidy from the probability that tiie mental 

' Art. 8j above, p. 189. The reservation m&de for publit! ehipa iu 
art. 8, p. 1!H>, j-ethices the scope of art. (> t«> privnte ships. 
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excitement of the population may lead to material disturbance, 
but because it concerns the duty and dignity of a country to see 
that fjrave crime committed within its geographit'a! limits does 
not go unpunished'. If the oft'ence were committed «u board 
against a person belonging to the shore, the inj ury to the littoral 
state would Ije too unmistakable for the IomI right of inter- 
ference to ]>e questioned, whatever the gravity of the fact ; and 
we agree with Ortolan that the same would be true in the case 
of an offence conimitted on boai-d against any one by a sti"anger 
to the .ship. In case of doubt to which of the jurisdictions a case 
most appropriately belongs, the iocjil government (eitlier by its 

' In the cases of Tfe AiJlg and The Nuielon, lliOfi, private vessels of the 
United Stutoa in Freufh ports^ juriBilictioia in respect of offentcja of uo 
^reat iniprirtaiice, c-otniniiteilou boanl tliem b)'aii<'l upnn perf^oiis belou^ii^ 
to them, was cla.imerl by tie United State's cniii^uLe and by tJie local 
jiidiiHal ;tutborities. I'he conndl of .state decided a^^nst the latt&r an tbe 
ground that their as^iatance had not been asked for and that the tran- 
quillity of the pdrts iia-d not Iteen com prom iseil. In the ease of the 
Swedish vfrsflel P'omultninif hi tKe l^ire, 1837., the «;Oun<:il of state diretted 
the surrender to her (:ominaiida.nt nf otie of tlie crew who niis aci-used of 
poiBiHiiiig some of his fellow neamen. But it aaerns that this was felt to 
have been wnirigi '"id in 1B5H the liourt of i^fHutioii maintahied the 
coHviotioo of tfally, the mate of the United States merchantman Tenipent, 
far the murder of ciiie of hi& sailflrs eoramitted on board. All these cases 
are given in Ortolan, /)ij'!omii('ft (In In 7)mr, 1. 2, c. 10, and Aiinese .1. 
But the supreme eourt of Mesi^io lield^ lU7fi., that that state had no 
juried I uiioii lit the cukg of the murder of one Freiichmaii by another on 
board the Freiicli merchantman Anrmant, tbe trDnqtiillity of tlie iu- 
hahitHtitri of the yfiH not bavinj^'' been disturbed, and th« jioopU* of the 
sMp liai'iu^ simply brouf^lit the liody ou shore without makin)^ an 
accuaatinu or twkiup proteetinii ; 3 Journal Ciuiiet (J. d. If. I. F. et de la. 
L. C), p, 413. This however U a rate exi^eptioii. In conformity »ith 
the case of The Tempeil and the opinion nf Ortolan the supreme coiiit of tlie 
L'nited StatcR, 1 SIti;, refuhied to deliver to his coiibuI oh liaheun eorpug a 
Belgian -^hv hitd Eiille<l ii fello>v 8e;iina]i on botird a Belgian steamer 
moored to a dock in New .Jersey; IVildenhitn'ii Oi*p., VH) I'.S. I. It may 
be flbserviid tlmt "■lieil the Incnl JTirlsdictiou deems tile case to be hC' 
for itaclf, tlie juried ietirin iif the .*hip's wimniandaiit or of the i 
aliip's nation may extend over pen*oria imt niemhers of tlia 
eulistmeut in i\s crew, liav« made tLempelvee subject to 
diBcipliiie: in re Houh, 1+0 U.S. 4.53, in which the i 
United States iirinunJar court in Japim of & Britlsih sa 
tlie orew of a, United States ship nas upheld by tbe i 
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executive or hy its judicial department as the constitution maj' 
require) will have to decide between them, and thus it uiav be 
said from one point of view that the foreign jurisdiction is only 
admitt«l hy concession, But from what ill oiir judgiiit-nt is a 
more corre^^t point of view it should be described as based on an 
international right, u-liiL'h cannot be i^iored though for its full 
enjoyment it mav require the Hction of some authority bound to 
apply principles in good faith'. 

When ft distiirbiince occurs on board a foreign private ship, 
and the local authority treats it as beyond its jurisdiction, that 
authority ought, if required, to lend assistaiice to the captain or 
consul in support of his jurisdiction. To permit anarchy must 
always lie a breach of its duty. This rule has however to be 
considered in connection with the question of slavery. A private 
ship in teiritoriftl watei-s in not an asylum — we need not say for 
common criminals, for whom a public ship is not an ativlnm — 
but not eVeU for political refugees or slaves escaping to her. If 
she brings persons who by the law of her stflte are slaves into 
a port of a country where slavery is not allowed, the local 
authority will not be justified in inciting them to rise, but it 
will not be bound to a,ssist tlie captain or consul in hoHing them 
down. The moral objection will override the general rule of 
asftifitajice. If they rise, the local authority should warn the ship 
to leave its waters; and if she cannot or does not leave them 
it may be under the necessitv of interfering in order to put 
a stop to anai-chy, in which case the slaves will practically be 
fi-ee<l". 

' See what wc have saiJ, y. lill, iiit the preflominant (iint excluHire) 
jiart which the ^w^rapli kal wovereijnity "f the littoral state gi''*^ it iai 
decid.iiijj;' uii tiew ratslW. And c^>!triirftiv t!it mlrilojiry between this mutter 
a.[iil those, as extnulitinu and the fiavigatioii of iiiteniatiuHal rivers, on 
whiuh we hiive iiiaintaitii'ii tliH ilactriiiG of imperfect rig^lits. 

^ Mr Bates, a hijLiphly resp'tK:table nicrcliaut -of United States iialioiiality, 
empli)y£!il as umpire between his rouiitry and Great Britain in the tase of 
The f.'r^le, fpive in )8fl3 ft Jiidgmeut tmi fevourable to elftvery. Sue 
Moore's In-ttmuCiontil AHniratiiinn it/' i tie U.S.A., p. +10. In Scot/'tt C'lUtes 
on 1. L., p. 255 (Freeman Nniiw, p. I.'j8)j an opinion of Uaiia on that 
judgment w quoteJ a^r^eiiig witii what ia eaiil i" our text. 
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Diplomatic Imyaumties Jrom JuTisdictioii : Extei-ritariality. 

We liave now to consider the limits of national jurisdiction 
■with refereate to the persons composing legations, whether 
ejTibasfiies or of inferior rank, and their suite-, and to the houses 
and precincts octnpit^l by them. A legation is not Like a ship, 
a scene on -which the qua«ii- territorial authority of a state is 
habitually exerted, so that its occasional presenLt: within foreign 
geographical limits exhibits the iiiterpenetration of two juris- 
dictions resting on similar principles, a mtichts vivendt between 
■which must th^crefore be found. The members of a. legation 
mtrely have a ceitain personal eharaeter which makes it necessary 
or convenient for the intercourse of states that they should 
enjoy a certain immunity froin the territorial jurisdiction of the 
country in which their diplomatit- fiuictions require them to 
reside, and the suite and precincts of a legation merely enjoy 
certain privileges ausiljary to those of the memberM and to the 
quiet indispensable to the performance of their duties by the 
latter. Historically these exceptional rights cannot be tmced 
to a siagle somve. Tlie inviolabilitv of ambasisadoj-s is a 
principle known even to savages, but it belongs to a state of 
war, to which without it a termination would be difficult, or to 
a fitate of such peace as may exist among savages, in which the 
approach of members of another tribe is not freely ptnnittcd, 
When 80 much civilisation has been attained that all foreisners 
are inviolable except so far as thev may be an-eated under 
process of law, the inviolability of ainbassadoi-s in time of peace 

pmeans no more than the special ininmnity from such process 
which is accorded to them, althouf^h it is probable that the 
sanctity with which the older notion fenced them may have 
helped to give that iniiutuiity a larger measure than for diplo- 
matic purposes is Tiecessary. A ciintiibutorv cause has been 

'the jealous dignity of the sovereigns of monarchical states, 
whose persons are deemed to be repi^'seiitcd bv «•" 
while the latter have set the meafiiu'c of tb" 
leges shared by diplomats of lower rn' 

ibu&inesii. Then came the desire 1 
privileges already enjoyed, whic 
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precincts of a lej;at.iou are part of the territory of the state 
which sGiitls it, an<l *'oiisequeiitly to the term "exterritoriality,'" 
indit'ati\e of abscnci: or eKflusion from the geogi'aphitral teiritorv, 
being used to describe the legal position of dtploiiiats and their 
precinctji. The logical result of that fiction would be to give 
the ainbaflsador and the state represented by him a larger 
authority within the pi-eciiicts than even a sovereign has ever 
had in the quai-ters occupied by him when travelling; at the 
same time the fiction \s ininecesfiary for holding that a diplomat's 
domicile is unchanged bv his mission, that conclusion follow- 
ing, on the common principles about domicile, from the nature 
and precarious duration of the mission. This being now 
recoguined, extemtoriality is no longer used as a starting-point 
for deductive reasoning by which diplomatic immunities may be 
measured: it is an expi-eMsion which suiliw them up a« they exist. 
The same expression it; aLso often used for the legal position of 
foi-eign ships in territorial waters, but since that is not the same 
as the diplomatic position it seems better to reserve it for the 
latter, in connection with which the term was (irst used. 

The first point to be noted about diplomatic immunities is 
that they are an affair between the state which sends the 
legation and that which receives it : ambassadors passing through 
third atates can claim from them no more than courteous 
treatment and such facilities for their mission as they can grant 
without dainage to themselves!, and ambassadors falling into the 
hands of enemy state:S may be treated by them as other enemies 
may be. Accordingly no complaint could be or was made when 
in 1744> the Marcchal de Belleisle, charged with an embassy 
from France to Prussia, was aiTested in crossing the electorate of 
Hanover, allied with England in war against France, and sent 
to England as a prisoner of war. And in 1854 the French 
government was ready to allow Mr Soulc, the United Sbites 
minister accredited to Spain, to paas through France on his way 
to his post, but nut, on account of his antecedents, to make any 
stay in the country, If the thll'd state whicli has the power of 
affecting an ambassador is the enemy, not of his state, but of 
the state to which he is sent, it must not impede the exercise 
of his functions without urgent military necessity or the existence 
of grave reason for suspecting the sincerity or discretion of his 
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conduct or of that of his state towards it. The accrediting as 
well aa the receiving state is interested in those functions, and 
that they may prove beneficial to the latter wiU not justify 
their intKnaiptioit to the prejudice of the former. During the 
siege of Paris in 1870 the German authorities announced their 
intention to give pat>snge to the dctipiitthcs of the foreign 
ministers shut up in tliat city only if they were open. The 
ministers, and the United States whose minister was one of 
them, protested, but the representative of the United States, to 
whom tlie protection of Prussian subjects at Paris 3iad been 
entrusted, was alone allowed to receive and send his despatches 
aealetl. The correspondence between Washington and Germany 
on the subject, and on some detention of the despatches, does 
not geem to betray any serious difference as to the principles. 
It is true that Mr Fish wrote that " the rights of legation 
under such circumstances must be regarded a-s paramount to 
any belligerent right." But he added, somewhat inconsistently: 
"they ought not to be questioned or curtailed unless the 
attacking party haa good reason to believe that they will be 
abused, or unless some military necessity, which upon proper 
statement must be regarded as obvious, shall require the curtail- 
ment." And Count Bismarck wrote to the minister in Paris: 
"tbe delay occurring now and then in the transmission of your 
despatch bag is not occasioned by any doubt as to the right 
of your goveninient to coirespond with you, hut by olistacles 
which it was out of nay power to I'emove." The obstacle which 
he ivientioned was a rule adopted by the general staff of the 
German army that no sealed packages or letters should pass 
through their lines in either direction without a stoppage of 
several days'. 

' 1 Wharton's Digml, ^ 07; linth for this and for Mr SouleB tase; 
1 Calvo, 5 (>0;i, fur the cuse of 1B70. (jrotiufl dota nut wem tc have 
thou(rht that any partkiiUr consideration was due to tlie cinhiissy of a 
frieiidlj'stnte. jii laying ilnwii Iha rule that third statas are not obliged 
til treat umliassHdorn ew iiLvinlable, tie clivsaes together the cases iriqaiditm 
ad luMtits mruni puut out till liMiiliim fpniimt: 1. 2, c. 18, §5. It mnist be 
notice"'] thfttj Ctflltrary t" tlie optiiiin* whiclt we ha-ve exprC« 
the jud^ea of the rtate uf New York have estf 
inimimity frotn ojvil suit to the diplonisLt'" 
patiBiDg through t)ie state on their vray t'' 
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Coming now to what is due from the state receii-ing a 
mission^ we will take fii^st what is due to the members of it who 
helong to the diplomatic service in any rank, down even to 
that of attachi^s. These are exempt from the criminal jurisdic- 
tion of the territory. That indeed was a, moot point in th« 
time of Grotius, though the differences which he mentions were 
probably more in theory than in practice', but a century later 
we find it to be a settled practice, in accordance with his 
opinion, that an ambassadoi', even guilty of fonspiracv against 
the government to which he in ai:<Tedited, can only be sent 
away, or at most arresteii and detained until it is known how 
his governmerit will treat the affair^ This wa« done, and the 
papers of the de]ini|uent were examined, by England in 1717, 
when the Swedish ambassador, Count Gylienborg, engaged in a 
Jacobite conspiracy'^ and by France in 1718, when the Spanish 
anibatisador, the J'rince of Cellainare, urgaui.sed & conapiracy 
against the regent* ; and on each occasion the diplomatic world 
was generally satisHed of the correetriess of the pi'OCeedillg, the 
only dissent expressed when the facts were known being that of 
the Spanish ambasi^^ador to Great Britain in the former case. 



accredited ; Wilson v. (lU-xmuri IJtancv, .!i6 N. Y. -Superior Court 582. 
They have on their Ride, among other authoritiesj W}ieaton {EiemenUf, 
55 24(5, 247 — Daiia'a numheriii^) and Twisa {Lau> of Nationf in Time itf 
Peav^, \ 222), who speak of a. sacred cliara*;terj VV'heatou also assimilating 
An ambassador on hi» mute to a travellinp^ sovereign. But Bynkershouk 
(de Foi-o Legatonii", c- '.I) is aj^iiist thew, arnJ imnmnity from suit ia pot 
necessary to Luvinlability, even were an ambassador in a tliird country 
more in viola Wo thaa 1111/ una elae now is. 

' yuecii Elisalieth was adviRed in the case of the bishop of Ros?, 
ambassador of Mary queen of SratSj liy Eiijrlish lawyers, thsit an am- 
iMutBadoi' conspiring apiainst th« ufivei'eig^ii wlio barf rcteived liim, laight, 
and in the i^se of iMendo%a, amli^«sador of Spuiii, hy Albericus (leutilis 
and H-ottomait, that he mi^ht imt ho punished hy that ^u-vereigii. Both 
were sent away. 2 ^Vard's £n'/uiry iiilo Ihi; Fowidutidn and Hittory of the 
Law of Niitiimx., 4H7, <iuo-tiTig Buileig-h's State I'apera for the bishop's case; 
and .^2^), iiuoting^ Znuuh, Sotiit. {^ii^nt. 13(1, for Meiidoza's cane. 

'' (Jrcitius, 1. 2, 1!. Iti, § 4, He says tha.t in rase of extreme necessity 
et re/ineri el iiili^iTOj/ii-n liyiiti puterunt. Itiis would i]ot he eo in England 
whsrt the iiit«rrogatio!i of accufred pei'Sffoa is unknowu, 

^ Martens, 1 Giiase* Gelfhreg, 75. 

* Ih. IStl. 
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As to the eivil jurisdiction of the country to which a mission 
is accredited, the facts that its members do not actjuire a 
domicile in it by their diplomatic I'esidencc and that they very 
seldom belong to its nationality prevent a large part of the 
possible causes of suit again-tt them from falling wjihin that 
jurisdiction. The Institute of International Ijiw has expressed 
the opinion that where they do possess tbat nationality they 
ought not to be able to claim immunity from fiuit^ but it has 
been held in England that a British subject received as a 
member of a foreign mission will have the privileges of exterri- 
toriality so far an the government has not expressly excluded 
them in its reception of hini^ Where a suit would be enter- 
tainable against an ordinary person notwithstanding liin foreign 
domicile and nationality, distinctions may be drawn. 

It is ^'ncrally admitted that a diplomatic pei-son is exempt 
from the territorial jurisdiction on engagements c-ontratted by 
him either in his official capacity, or in a pui^ely private as 
distingxiished fixtni a mercantile or professional capacitv, Aud 
that so much of his property, movable or immovable, as is 
necessary to his dignity and comfort oamiot be seized for any 
debt. But opinions and the practice of com^s differ as to points 
beyond these, and since in such circumstances no international 
agreement can be asserted the question is one for national law, 
on which ^ve cannot litre enter into details. It is enough to say 
that in England the widest view^ as to diplomatic innuimity are 
adopted. ITie st. 7 Anne, c. IS', which it* the mojst formal 
dm'ument we have on the subject, declares the goods of an 
ambassador or other public minister without limitation to be 
incapable of distraint or seizui*c, and makes no exception on the 
ground of trade to his immunity from suit, but only excludes 
ivom the benefit of the act any pei-son "within the desicription 
of any of the statutes against bunkrupts who shall put himself 
into the serviee of any such ambiLssador or public nnnister."" 
And though in mie case it seems to have been thought, 

' 14 Anauairt', p, 2-t-t; u.rt. In of reeiilutinni^ of IBSJ-*^. Maeartti 
darhiift, L. It., 24 14. B. D. :jlia. 

' This att waa parsed in tuiLsctiu-euL'e of tlie iirabaii!jiidur 
1)«ing arrested, Atid lin» ^ulwAys been coiiBidered in EnglsTir 
and iiAt ititlo\'Biti)ig. 
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somewhat doubtingly, that a foreign minister who engages in 
coiiiinercifil transactions may be made a nominal defendant 
to a suit " merely for the pui-posc of ascertaining ttie liability of 
the other defendants,"" no attempt being made to enforce against 
him fliiy judgment which may be obtained', a later t-ase decides 
against that view-. Again, although Wheaton says that "the 
hotel in which [a foreign minister] resides, though exempt from 
the quartering of troops, is subject to taxation in common with 
the other ital property of the country, whether it belongs to 
him or to liis government'V'yct it has been held in England that 
the payment of local rate& <Alinot be enforced by suit or distress 
against a member of a mission*, and the same would no doubt 
be held in the case of national taxos. 

A further immunity which may be noticed is that a foreign 
minister ''is exempt from the payment of duties on the importa- 
tion of articles for his own pei"sonal use and that of his family. 
But this exemption is at present, by the usa^ of mo»t nations, 
limited to a iixcd »uiii during the continnnnce of the mission. 
He ia liable to the payment of tolls and pflMtages',"" 

The immunity of a diplomatic person from jurisdiction 
includes his not l>eing compellable to give evidence in court, and 
this privilege is usually insisted on in practice, though such 



1 fuyliir V. He«t, H (*. B. -t87. 

* Afugdoiena Steam Nitdgatiiyn Compun^ v. Sfiirtin, 2 



£. and E. 04. 

"li the amtia^s^dnr has coiitr^cted jointly with ethers, the objection that 
he is not jnLiipd a.<i a. defeiiilaiit rnaiY 1ie met by slinivjng that he i^ imt Unble 
tobeeued'': p. llo. 

* Ehmentx, § 242, Deicia'a numbering. Aa to the enforcement of lieas 
on tlie effeiitii of a diplomatic personj it will be useful to reftr to the 
dispute wbich Wh-eatmi had at Berlin jtbuut the enforcement of a- lipii on 
his furniture for recit due fur his dwellinghoHsej whi'ch lie reL'iiuiits and 
argues at great Jeiigtll : ilt., ^^ 227— 241. He admits, however, §22?, 
that '"'any other real property or immovables [besides his dwelling'houee] 
of which ho may be poeitead^ed uithiii t!ie foreif^ii territoi'y is siibjeirt to Its 
laws and juri&ilii:tion. Nor," he way?, " is the jiersmial property of ivliii^h 
he tnay he poHwsse'i as a merchant carrying- on inidc, or in a fiduciary 
character as ah ^icettiitor &c., eM^mpt fftim the operation of the local 
laws." 

* Parkinson v. Potter, lU (j. B. 152; Mueartrm/ v. Uurftutlf L. R., 24 
Q. B. U. :MJa. 

'■ ElemmU, § 242. 
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persons are usually ready when their evidence is required to 
make detlanitiouw on uath out of court, refusing to be cross- 
esamiDed on them'. Whether any use can be made of such 
dcclaratioiis agfiinst n person on trial, or otherwise in a suit, 
must depend on the nntioiml law of the country in which the 
prweedings arc taken, 

If the result of hia diplomatic immunities should be that a 
member of a foreign mission should not pay his just debts, 
complalMt must be miide tu his government. In 1772 the 
French government refused to give to the Baron de Wrech, 
minister plenipotentiary of the landgrave of Hease-Cassel, the 
passpoita necKSiary for Uis qmttiug Paris, untij the landgrave 
made an arrangement with his ereditorsv 

Diplomatic immunities are not enjoyed by constds resident 
in states of Eiu-opean civilisation. They are only agents for 
' their governments so far as these are concerned with the affairs 
of individuals, and have no part in the political or even the 
I general commcrciat repreiieiitation of their statew, which is 
reamed on by a diff'ei-ent de<itription of functionaries - but in the 
efli^t Chrii^tifiti powers have appointed eonsulfl witli a diploinatie 
in addition to their properly consular character, and such 
aecoidingly have the privileges belonging to their higher em- 
ployment, Kven in the European and American world consuls 
are occasionally attached to legations as mcniberb or assistants, 
and will then have the immunities proper to wuch service. It is 
in this sense that the por^ition of eonsuls is now generally settled, 
notwithstandiikg \'arioi.ii^ attempts, chiefly by fraiK^e or Fi-ench 
writers, to rate it higher'. 

* Ihihoii' Ca*S, wliich occurred iit 1866 at Washiii^on : Lawrence's 
Wlirntim, ]>. SiK'i, utite 12"; 1 M'hnrton's ItigeKl, §!iU. 'Die Venezuelan 
minister, ljy llie iiisti'm^tiiHis Jif his goveninnjiit, gave ftviiieiiue in court on 
the trial of tlie murderer of Preffideiit Onrfialii, out of respect for his 
memory and trieiiflBliip U> the I'nited States : (luitfait'n Ctute ; 1 Wharton's 
lUijfit, ^IIB. In DflJiiti-i f'iuif!(ib.), the qii^tioti aros* in the United Sta.t«e 
whctlier h. French pwiisul enjoys the diplomatic freednin fron* being 
cnnipellei] to f^ve Bviiicnc«^ and was practicAlly aettied iu favour of 
France, wlii^h I'ouiitry tsX^ t'onsuls liigh. 

^ Martens, 2 ''wmcii Crli-drr* 110. 

3 I Ciilvo, §§ W.i, Jflt.l. See IMILmn Cast', mentioiie'l t 
poge. Eugrlaiid and tlie United ijtates tiave always i 
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Besides the persons who are on the diplomatic statf of the 
mission, immunity from fciie teiTitorial jurisdiction, civil or 
criminal, is guncrally enjoyed by those who are living witli them 
as part of their family or honsehold, and to those who are In. 
their fixed service, us diMtinguished from peraons, such as work- 
men, oofasionatly employed by them. But tlie service must be 
real and not colourable', and the immunity will not extend to 
mattera quite unconiieeted with the serviee^ ; also the am- 
bassador or minister may waive the immunity of any one not 
on the diplomatic staff", but not his own or that of a member 
of the mission, their immunity being the right of their stated 
He usually furnishes to the local authorities a list of the 
members and auite of his mission, but to be nani^fl on such a hst 
"is no condition precedent to tin; being entitled to the pri^-ilege 
of a public minister's servant^." An attempt made by the court 
of Bavaria in 1790 to a^isert the local jurisdiction over persons in 
attendance on tlie members of a mission did not sncceed in 
ai;trac:ting sympathy'. The exception which obliged us to limit 
our statement of the foregoing by the word " generally " is that 
ill England an exemption from the local criminal jvirisdiction is 
not allowed to any one not on the diplomatic staif. Thus in 
1653, under Cromwell, Don Paiitaleon Sa, brother of the 
Portuguese ambassador, was tried and executed for murder; and 

of tbe position of cniisals; Jiuvnl v. Hnrlmt, or Barlmifx Case, t'-as. Tamp, 
Talltot aSlj quoted witli approval hy Lord Mansfield in Triqtiet v. Bath, 
S Burrows IJtiO, and in Heufhjirld v. Chilton, 4 BurrnwB ^Olti; Clarke v. 
Cretico, 1 Taunt. ]00; VivKiish v. Becker, 3 IM. and S. 21)4; Coinmainmalth 
V. KiiKloff, .'i Sepg. and Ilawle (I'eilllsyivaiiia) ,54.'i; Mt .Iustii:e Siory iu The 
Arme,, 3 WieaUiii 4-iS- 

' Triqvet v. Bath, 3 Burrows 1478; Lochwcod v, Cayxgnme, 3 BurrowB 
1R76; Beat/i/irM v. VhiJtoiL, i Burrows 2015 ; Finlier v. B»yres, 1 C. and M. . 
117, 2 C. and M. 240; in re Clotte, 05 L. T. 102. 

2 In NM'(:lt{i V, Tongood a ehori^er of the Portuguese amlwiBflador was 
lield liable to distress for poor rat-es in respect of a ItoiiHe in which., and 
not in the ambassador's liou&Cj lie lived, and in vhi^jh he let lod^ngs: 
1 B. mid C. S.54. 

^ U.S. V. BeinttT, Bald. 23+, quoted in Scott's C(ue« on Inttrnational 
Law, p. l!Hi. 

* Lord Mansfield in HeatkfifM v. ChUt-on, u,s., Justiue Ashtoo con- 
purrinp. 

*• Martsua, % Nouvelies Came* Ciiebree, iS. 
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in 1827 the Foreign Office justified the arrest of the coaohiiian of 
Mr (lallntin, the United States niiiiisteT, for an assault, although 
the an-est was made in the minister's stable^ only admitting 
''that courtesy requires that their houses [those of fureign 
ministers] should not be entered without permission being (irttt 
solieited, in cases where no urgent necessity presses for the 
immediate capture of an oriender'." 



The Precinctn of LegatUm^ : Anf^lum in them. 

It Is with reference to the precint-ts of legations that the 
fiction of exterritoriality the most ran riot. Large quarters of 
cities were sometimes included in those precincts, and every 
inference wasv practically drawn which could follow in logic fi-otn 
thtir being liekl to be parts of the ainbaasadorV eountry. No 
process of the tenitorial law could lie exeeuted in them, and 
henee tliey became the refuges smd haunts of criminalsi and 
debtors, an Alsatia. On the other hand the foreign sovereigii 
and hif> aniba.ssador were held to have in them a jurisdiction 
whifili, from the want of means to organise it, could not remedy 
the inisciiit'f, even were it nut an offence to the tciTitorial power 
for which logic could not atone. As Jate ba 1867, a Husaian 
subject, Mickilehenkoi'ft', having committed an attempt to 
murder in the Russian embassy at Paris, and having been 
arrested and his prosecution eomnienced by the French authori- 
ties, the ambasfMwlor disputed their t-crapetence and claimed his 
extradition. But such a notion was quite antiquated, and the 
French government refused to admit that the fiction of cSterri- 
toriality could have such a scope, independently of the fact that 
on the occurrence of the outrage the llusHians had themselves 
called for the aid of the local foree^. One of the first inHnences 
to effect a breath in the old system was the dcsii-e of the power 
represented not to make its legation the harbour for rebels and 
conspirators against the territorial isovereign, a desire foimded 
on mutual courtesy and on a sentiment of the solidarity of 
governments; and thus political refugees, in whose favour tb" 
last vestiges of the system now exist, were among the first 

' Lawreiice'fi WhfiUmi.\t. KHX!;] IPliartou's Wjm/ 
* 1 Calvo, 5 571. 
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denied its advanta^v In ITSfi the Spanish government forced 
an entrance into tlie British einliassj at Madrid in oitier to arrest 
the duke of Kipperda, tlic suirendLT of whom and of his papers 
had been refused^; and in 174f7 the Swedish government used 
such meflns of annoyftnce, j*hort of a violent entry, to obtain the 
poiiaession of Springer, accused of ti-eason, who had taken refuge 
in the British embassy at Stockholm, that the ambassador 
sun-endered him under protest*. His government supported 
that protest, without effect, and, since no one would now treat 
common criminals with more indulgence than political ones, 
, thewe two cases mtij' be consitlered to have Nettled the rule of 
international law as not allowing an asylum in legations to 
accused persons of either class. Nevertheless such an aHyluni is 
in practice allowed from time to time in Spanish America, and 
has been given in Kurope as late as 1862 in Greece and 1873 in 
Spain. Humanity ha'i triuniphed over the law, and not alto- 
gether without approval in the countries concerned, in which the 
vietoi-fl do not know but that their turn for availing themselves 
of foreign hospitality may soon come. The United States have 
done their best, so far as instructions from Washington may go, 
to put an end to the practice ; but the pressure of circTim stances 
has been too great for either their or the British diplomats, and 
even consiJs, on the spot to resist it. We may hope that the 
marked improvement which has taken place of late vearM in the 
political .stability of the states in which a-sylum has been given 
will allow the practice to fall into desuetude^ 

In non -political matters, and in political ones where revolution 
is not so frequent as to be almost a recognised form of opposi- 
tion, the exteri'i tori all ty of the precincts of legations has now in 
this country only a very limited range of operation. \A'here a 
person is not protected from suit by any perhojial diplomatic 
irnmunity, nothing will prevent his being ultimately reached by 
the territorial jurisdiction, though the convenience of the 
minister must first be consulted as to the time and mode of 
effecting an anest or serving process within the legation 
premises. In the laat resort what was said by Lord Dudley, 

' Mftfteiw, 1 Cbwcs 0^l&brf«, 174, 

" Th., p. 326. 

■^ Hallj § 52j with the notes, ia wortli cansultiiig. 
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secrt'tarv of state for foreign afFaira, in the t-ass of Mr Gallatin's 
coachman before refeiTtd to, will apply : " with respect to the 
qtiestion of the supposed inviolability of the premises occupied 
hv a foreign minister, I am not aware of any instance, since the 
abolition of sanctuary in England, where it. has Ijeeii held that 
the prtniifttf.i oftaiplcd by an umbasHador are entitled to sutii a 
privilege by the \Tm of nations."" ITie same view was Ktated 
by the eourt of appeal of Rome in a judgment of 30 August 
18&i), in which, while denying exterritoriality to the Vatican, 
the conclusion drawn from it, had it existed for that palace, 
Wfts thus repelled : " the hotels in which [foreign sovereigns and 
persons entitled to diplomatic immunities] reside are not the 
Icis considered as a part of the national territory, and, .-penal 
justice haw the right and the means of following criminals, in 
ease of urgent neces^^ity, into the places which enjov an 
indirect imnnmity'." But in some countries the inviolability 
seems to have more vitality- 'J-'he Institute of International 
Ijaw resolved that "no nj(ent of the public authoiity, ad- 
ministrative or judicial, can penetrate into the hotel of a 
minister for the peiformftnce of his functions without the 
express consent of the minister*." If the minister raised undue 
(litfieultics, such a rule would necessitate a reference to his 
government, causing a delay which in some cases might defeat 
the ends of justice. The cpLestion is one in which there is no 
internatfonai a^^reement that can be oppofitd to the national 
law and jurisdiction. 

' 31 Joitmiil (til /J. I. P. el lie la J. C. 21-5, quoting MonUiire. rid 
Trihiaiiili, l!)0O, p. .139. 
'' 14 Aimuaire, p. 242, 
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Diplomativ Agents. 

Statks, like othtr ideal bodies, caji oiilv negotiate anc 
contract with one another bv agents, except in the case of 
monarchical states identified with theii- sovereign rulers ; and 
since in modern methods of goveminent even the mo-st autocratic 
sovereif^na do not personally foiiduft binding negotiations, the 
physical necessity of employing agents for the purpose is inerely 
replaeed for them by nn Gqimlly cogent practieal nefcssitv', 
ITie right of embasKy or diplomatic representation which is 
often said to belong to states is, therefore, not really separable 
from their right of contracting : the former must exist if the 
latter do&s. The minister of foreign afTaii-s of a state is its 
.standinfif diplomatic agent for Business transacted at its tOLirt. 
That a person may be a diplomatic agent for business transacted 
with and at other court'; he must be iieeredited by the one state 

' ^^le Hoiy Alliance, sig'iied by tlie sovereigns of Rtissiii, Austria and 
Pnierfa on 26 Septemlier Iftl.i, and to wliicli most of Ui-e ottipr Europeuui 
soveinigitft acceded, is scan;ely an exception to wliat i-= here gaid. It was 
a vapue and mystical statoment of tlie Cliristian priiiciplm by which the 
moiiarchs a^ted to be fj;uided, and sn far was it ft-oni eoiitaiiiin.^ deHnitt 
anJ really binding fttiptilatiuiis that its practical purport (if indeed it had 
aiij") can oidy he ^nLtlieieri from tbe policy wJiieh was aftenvards fulloned 
by its aiithurf, and wliiuli is commorily vailed fro-ni it tbiit of tbe Holy 
Alliance. Even fiucli ii\i it «aa, the I'riui.'p lU'ffmit iif England refused to 
beflonie a party to it without the signature of a responsible minister, tliough 
lie i^tated that he per.tonalty agreed with ita sentiments, as vtelt he mi;^ht, 
so long as all that could l*e known of tbem uiis ii-liut appeared in the 
doiuniiont 
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and received as such hy the other ; and the purpose of his 
mission would be defeated or at least its utility impaired if he 
wfis not an aweptable person, persona gratu^ to tlie latter. If 
the latter state dechnes to i-cceivt him, or objects to the con- 
tinuance of hia mission, on frivolous grounds, it will give just 
Kause of offence to his stntt', whieh will protect its dignity and 
interests bj appropriate measures, among which the dismissal of 
the ambassador or other representative of the offendiijg state 
is soiiietimea employed. But however groundless may he the 
objeL'tion taken to an individual he will not be & diplomatie 
agent unless received as such, nor longer than he continues to be 
so i-Gceived, although he will enjov his immunity from the 
ten-itorittl juriwiiction of that state during a reasonable time 
while travelling through its territory, both on entering it in 
order to present his t-redentials and on leaving it, whether on the 
terniitiatiou of his nii^^sioli or, if the ea» should arise, after he 
has been I'sfused reception or disini.'j.sed. In the case of negotia- 
tors at a congress or conference tliese rules have to be slightly 
modified. Those negotiators are not, as such, accredited to the 
state in which the meeting takes place, although the pei'manent 
diplomatic agents at that court are usually included in the 
representation of their respective sbites at the meeting. The 
redpiotal examination of their powers by the members of the 
congress or conference Hinounts to a virtual accrediting of theni 
all round, and to a virtual or presumed aeeeptance of them all 
round; in a common negotiation between many states it u'ould 
be very inconvenient that personal objections should be raised 
by single states. And correHpoiidingly the diplomatic iinnmnities 
fi-on] territorial juiisdictiun will attach in favour of all the 
members of the t'ongress or conference, ^s well during its sitting 
as during their r'eai^onable travel to and from the place of 
meeting through the territories of all the states represented, 
no one of which <an be considered as a third or outside party. 

Diplomatic agents arc classified in rank and pi"ecedence by 
rules made at the collgcusses of Vienna {1814) and Aix la 
L'hapelle (1818}. The first class consists of &ii ibassadoi-s, among 
whom were fonwerly the legates and nuncios of the pope, 
respectively his special and ordinary resident ambassadors. The 
pope having lost his temporal power, his legates and nuncios are 

18—3 



no longer Jiiiibassadurs in the same seuae as those of states, but 
thej retain their rank in the first clesa. The second class 
fOUsistft of eitvoys and iiiiniHters plenipot€ntiflry, the thiid of 
ministers resident ; and these thrfe dasse.i are accredited to the 
sovereign monareh or other head of the state. Thp fourth 'class 
is that of fhttrgt'S fTuff'itirex, who are onlj acci^edited to the 
miiiititer of foi"eig]i affnii"s; and these are either charff^s 
iVeiffifires nd hoc, "sent out originally with express credentials 
a-i such," or ad iiiterhn^ "promoted temporarily to that position, 
as nieinlwii! of an einhassy up legation, during the absence or 
inahilitv of their chiefs." "The clasfiifieation," as Hall says, " is 
of little but ceremonial vahie; the right which amba>.'!adoi-s are 
alleged to possess, of treating «"itli the sovereign personally, 
having lost its practical importance under modem methods of 
government^."' 

CoiisuU have uo diplomatic character', nor have commis- 
sioners sent for special objuetii. Among the latter are peiNons 
cnaploypd in the exci'cise of the right thus expresstKl by Karl 
Russell in his despitch of 26 Xov. 1861 to Mr Adams : "states 
may lawfully enter mto eomniumcation with de J'acto govem- 
mentti, to provide for the temporary Hccurity of the persons and 
propel'ty of thtJr sqbjeets." Such communications do Hot 
amount to a recognition of the dp J'actu government as a state, 
or, if the case be one of a revolution in a state already recognised, 
to a recognition of the new form of goveninient*, But in the 
latter case, if the communications are carried on through repre- 
sentatives who were accredited to the old authiirities^ they will 
retain their diplomatic chAr^ioter and iinmuniticH pending the 
accrediting them to the new ones. Much the commonest 
employment, however, of commissioners for special objects is 
unconnected with insurrection or revolution, being for the 
transaction of atluiinistrative business concerning special depart- 
mcTita of govenuiieiit, as the post office, or on special otxaaionsj 
as uiiivei-sal cxhtbitioih^i. 

" Persons carrying official denpatche-s to or from diplomatic 
agents have tlie same rights of inviolability and innocent passage 

' Taylorj g 280. 

'!■ § 1)8. a See aliuve, p. L'()9. 

* See tieffcken's Heffter, § 222 ; and above, pp. 50, 59, 
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that belong to the diplomatic agent himself, provided that thtir 
official character be properly authejiticated. It is usutil to 
provide this authenticatton In the form of sptvial passports, 
stating in pi"eclse terms the errand upon which tliey are 
engaged'."^ 

A few words will not lit: out of place on consuls, if oiilv to 
mark inort cleftrly the dift'trcnfti betwfc]! thtiii and diplomatic 
agents. Their functions will be understood from the headings 
of the chaptei>; in the Genenil IiiAtriii:tion,i Jiir H. J/. V Coiigiilnr 
OJpcns, 1S93; Md^ re an tile Marine, Trade and t'oiinnerce, 
Quarantine and Cattle Disease, Assi^stance and Advice to 
British Siibjt'ids, Rdief of Distressed British Suhjctts, Care 
of Property of Briti^ih Sttbjet-t^ and of DceeastJ British Subjects, 
Passports Notarial Duties, Marriages", Registration of Births 
and Deiiths, Royal Navy, Foreign Xavies (of course only to the 
extent of sending reports and intelligence) and Slave Trade, All 
the functions tlms pointed to are administrative ones in the 
interest of the consuTs state or of ita subjects, and the only 
allusion to the exercise by the con.sul of any jurisdiction, 
namelv to that over the persons on board a ship of his country 
in port, in matters pnrclv internal to the ship*, is so made as 
not to claim it c»f right, Tliuw it is said that " consular officers 
are not entitled to any right*, privileges, exemptions or innuLi- 
nitits, except tho.se defined by treaty and those rejjulated by local 
law or tu.stoni.''^ And; "the discipline on board a British 
merchHutship whiJe in a foreign port is usually allowed to be 
regu3ated by the master in conformity wjth Knglish law, and 
it is desirable that he should be supported in inaiiitaiiiing it. 

' Hall, § lOi*. 

- The cetebratLoa (if marriages iu cousulates and legations can only 
taks place wlieii the law of the congul's <vr rli[il»matic re^pnfseiitative'a 
cimtitry allows it. When GTeat Britniii i^ that t;iiiintry, sui-li likw ia 
L-niitaiiied in the ForffKii Marriage Art 3ni)2 and tlie Fiireifn MarrJa^feB 
tlrdor ill CoDrnnl IHUS. .'\iwl evell tllL'U it will lispBllil id tli& doctnims of 
priiate JNttTiiatiiHiiil law (see abnve, p, 'ISiVi), as ornteratund aud [irActi»&il 
in «ii!h i:iiimtry, what ('a.lidity the nnirriiif^e so rdehratwi will have in 
fioimtrits irther than tliat of tha cuiisul or diplnmatiu reprtaentative. Ni> 
general rec<)(rnitinii of thu international validity of niarria^evi celebrated 
in ootietilatea ot le^tii^n^t h.a=t a place amun^ thu^e do'Ctrincd. 

' iSee above, pp. 2-^1) and ^(tl, note, 
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Consular officers should assist shipmastei's in this respect, 
wai'iiiiifj; them howevei* of any \oval rules or regulations whitih 
might interfere witli their freedom of action'." Indeed, though 
the juri.sdiction of the ship'.s master in purely internal matters, 
exerfiseti as it can be without stepping oft' her f|nasi-territoriaI 
deck, is a parb of i"eteived international law, with the principles 
of i^'hifh it is ill conformity, the same cannot be said of any 
intei'vention by the eortiul, an offifC]- on a foreif^n shore. Even 
could it be asserted that sneh intervention was universally 
allowed, still the state which was the sovereign of the soil would 
in the absence of ti-eaty have an impreseriptiblc right to forbid 
it. For the rest, a consul cannot enter on the execution of any 
part of his office until his ajipointnient has received the sanction 
of the government of the territory, which is usually given by 
an execpidU'i"- When that sanction has been given, as it is a 
business matter devoid of political significance, it will remain 
in foree without need of renewal if a revolution should bring 
about a chan^ of government. 

The consuls who exercise a large ^pirisdiction in Turkey, 
Cliina and other countries of non-European civilisation fall 
strictly under what ha.s here Ijeen said, their .special rights and 
position being ahi'ayf; the fruit of treaties, elaborated by a 
prn<tt-iee wliieh through aequicscenee has acquired an authority 
interpreting the ti-eaties. 'f^e system so established is suf- 
ficiently uniform to be capable of treatment as a branch of 
practical international law, but it concerns private interests and 
could not be usefully treated without much detail. Public 
interests are only touched so far as consuls in the countries 
referred to are investcil with diplomatic functions, which is 
often the ease, and then the f^eneral rules of intemational law 
apply. The consuls who exercise British jurisdiction and other 
authority in colonial protectorates have no connection beyond 
the name with the consuls spoken of in this set^tion. They do 
not act in the dominions of a foreign state, but are the exelusive 
fimctionaries within the geographical range of their appoint- 
ment. 



i 



^ Getu:ral hmtructians^ &c.^ pp. 87j B9. 
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Trcatki and other Intematio?ial Contractft. 

It is urtnecessarv here to enter into the general principles of 
the law of contrnct: what is important for us is to notice the 
points in which contracts between states present any exception 
to tho.se jirinciples or any peculiar application of them. First 
then the rule that a contract presupposes the free will of the 
partJeis, and ia void when obtained by force Or intimidation, is' 
apphcable to any force or intimidation practised on the con- 
tracting agent of a state, but not to what iw practiced on the 
will of the state itself. If it were not so, no \.*alid ti-eaty ol 
peace could be extorted by a j-iiccessfiil war. But the rtile that 
a contract iH vitiateil by fraud applies, subject to the observation 
that some latitude must be allowed in negotiatinjr treaties of 
peace to the light of iiiihleftdjiig an arfversary whi<;h is incident 
to war. One who while the negotiation continues is still an 
enemy cannot be expected to abstain from misstatements bearii]g 
on liis probable means of ilctory, which he was entitled to 
employ yesterday, and which if the negotiation fails he may 
find it necessary to repeat tonion'ow. But states at peace are 
subject as moral beings to the duty of truth, aiid there are 
frautU which could not be tolerated even between states at war, 
Biich as the production of forged niapw on questions of boundan'. 

The contracts of states are not tied to any form. The 
essential ts that they shall be concluded with the a>*sent of the 
coutractinfT authority of each party, which is usually the chan- 
cellor, minister of fnreijrn affairs, secretary of state or grand 
vizier, fur all of whom foreign minister may be taken as a 
general expression, although in the United States the senate 
shares that authority, and occasions may arise in which it is 
wholly vested in a national assembly. When the contract is 
drawn up in a formal shape, like that of a deed or notarial act 
between private persons, it is called a treaty or a convention. 
The terms are synonymous, and even the usage of calling the 
more important act,-i treaties, the less important ones conventions, 
is far from being uniformly followed. Such an act alwavfi needs 
ratiKeation by the contracting authorities of the parties, whether, 
as is now usual, that necessity is expresslv reserved in the treaty 
or not. This rule is as old as Vattel, though in the time of 
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Gititius it was thought that a diplomatic I'cpref^entative bound 
Ws ennstituent by whatever a^^reement he coiicluded within the 
terms of hin credentials'. The actual rule is equivalent to saving 
that credentials^ however exprt'sscd, and notwithstanding the 
implication of full powers contained in the name pienipotentiarjt 
empower the representative to nothing inorc than to negotiate 
and to conclude provirjioiially. Tht contracting aufchoritits, of 
wiiom onl_y one can in general be present at the court where the 
treatv is signed^ reserve to themselves the power to eonelude 
finally. The ratiHcation may be refused by any party, and 
although this would be offenaive if done without grave rea'son, 
it is impossible to hmit the right of doing it, and tliei-e ai-e 
sufficient cxanipleH of its being done eveli by foreign niiiiisterfi 
who all along liad control over the negotiations. Where the 
contracting authority is sliarerl by a bodv having no siieh 
contml,as the senate of the Ignited States, refiiRal of ratification 
may result from the exercise of independent judgment and is 
very natural. Stu'h a body will oecaaianally attempt to qualify 
its ratifieation by a modification of the terras of the treaty, but 
auch a (ii-oceediiig is nothing more than the proposal of a new 
treatv which niav or may not be accepted. The discussions 
which take place in eongresses or conferences are recorded in 
protocols, in which it often happens that the representatives 
of the parties have enused reservations made by them, or 
interpretations placed by them on the terms adopted, to be 
entered. The subsequent signature of the resulting treaty will 
prove that tllOKe reservations or interprctationy were accepted by 
the other negotiatora, and a simple exchange of ratiKcations 
will leave the benefit of them to the party on whose behalf they 
were made. But if a party attempts to make a reservation or 
interpretation by its ratification, the case will be tlie same in 
principle as that of a ratification in which it ia attempted to 
modify the terms of the tretity, and it will be for the otlier 
parties to deterniine whether tliey will sanction the attempt 
by carrying out the exchange of the ratifications. 

When the ratifications of a treaty have Ijeen exchanged, it 
operates as to public rights retrospectively from the date of its 



' GrotiiW, L. 2, c. 1 1, 5 12 : Vattel, 1. 2, c. 12, § Ufi, 
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signature, which is also that named as the date of the treaty in 
quoting it; and even before the exchange "stipulations, the 
esectitinii of which dui-ing tht interval Irctwecn sigiia-ture and 
ratiHcatioti h&s been expressly provided fof, iiUlnt be fftrried out 
subject to a claim which the party burdened by them may make, 
to be placed in his original position or to receive compensation 
if tlie treaty be not ratified by the other contracting state'." 
Indeed in treaties of peace, when ratittcation by no authority 
whifli haw not been concerned in the negotiation is needed, tsiifh 
an immediate coniuien cement of execution will often be very ticne- 
ficial. But when such an authority as that reterred to has to be 
called, in, pnvate -persons can neither act on the assumption that 
itjt independent opinion will agit^e with that of the negotiatore, 
nor can they be expected to suspend their operations. And 
it liivs ac'conJingly been held in the United States, with reference 
to a private transaction which took place while a treaty waa 
before the senate, that " to construe the law bo as to make the 
ratification of the treaty i-elate hack to its signinj;, thereby 
divesting a title already vested, wouM be manifestly unjuyt and 
cannot be sanctioned-." 

Clontracts between states are often concluded not in the 
shape of a treaty or fonvcntion, but in that of an exchange of 
notes, these being ii-sually signed by the foreign miaifitcr of the 
country in which the negotiati<iu is carried on, and by the 
ambassador of the other country. In such cases the foi-eign 
minister of the latter country also has usualiv been a real party 
to the negotiation, by his dcspatthes addressed to his ambasisador 
and CO rniiutiii rated by him to the other t-ide ; and the very terms 
of the notes to be exchanged ha^e usually been settled in that 
correspondence. The result therefoi-e i^ that at which the two 
contracting authorities have already arrived, and there is no 
need of ratificatiiiii, wov is such a formality used. Again, the 
international agreement may be in the form of a deckration 
signed by plenipotentiaries assembled in conference, as in the 
case of the Declaration respecting Maritime I^aw signed at Paris 
on l(i April IBSG. Oil that occasion the foreign minissters of all 
the concurring powei's except Russia were among those who 



Hull, 5 Uti. 
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signed, and Count Orloff', who on the l^th had stated that he 
irmst refer to his (?ourt before expressing the opinion of the 
Russian plenipotentiaries, made known on thy Ifith tliat he 
had received the instructions of his court. Another form is 
that which was employed for the St Petersburg declaration of 
11 Decemljer 1868, prohilDitinj; the use in wnr of explosive 
bullets of less weight than 100 grammes. That document did 
not issue from a conference, hut it recited that the sigiiatories 
had been authorised by the orderw of their gov-ei-nments to make 
the declaration. In neither of tliese casew eould thei'e be any 
question of ratiiitatJon, the concnritnce of the highest contraeting 
authorities of the states which wei-e pai-ties bein^ otherwise 
assured. If any form of international agreement can be 
imagined in which or as a preliminary to which the assent of the 
hij^hest t-ontractiiig authoritiert iia^ not been asKurcd, it will 
require, like a treaty, to he ratified in tionie maimer by their 
subsetpient assent. 

The interpretation of treaties has been eonsidereJ at much 
length by many writers on intemational law, and rules on it 
have been suggested which in our opinion are not likely to be 
of much prat'tical use^. 

The important point is to get at the real intention of the 
parties, nnd that enquiry is not to be shat:kled by any" rule of 
interpretation which may exist in a particular national juris- 
prudence but is not generally accepted in the civilised world. 
On the whole we incline to think that the intcrpi-etation of 
intemational contracts is and ought to be less literal than that 
«Biially given in English courts of Iftw to private contratts and 
acts of parliament. In the first platie, English draftinj; is more 
minutely careful, and ton-espondinglv English interpretation 
is more literal, than is common in tho.«f countries to which most 
of the ministers and diplomats who ai"e responsible for the 
woidinj; of international contracts belong. And secondly, the 
nature of the matt^i dealt with by those eminent fimctionaries, 
and the peculiar conditions under which thcv work, must be 
considei-ed. A style nfd rafting aeeonnnodated to the expectation 
of a very literal interpretation would necessitate the suggestion 

' Hall, §§ 111-11."!, ie i;opioiiB tm tliis subject, ami his iJiscuwimi «f it 
ami lli« caseK to whiuU lie refers afford muiilt matter fox retlection. 
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and discussion of so many possibk contingencies, as would be 
likely to cnuse needless friction between the representatives of 
countries not always very amicable. It seems best in the 
interest of peace that, when an agT<;enieiit en broad lines has 
been reached, it should be expressed in language not striving 
to hide a felt doubt, but on the other hand not meticulously 
seeking occasions for doubt ; and to such a style of drafting, 
which we believe to be that most common in treaties^ a large 
and liberal spirit of interpretation will reasonably cdixeapondL 
Perhaps no better instance can be given of the difference between 
the two modes of interpietation which we have in mind than 
this. State A has concluded with state B a treaty on tariffs 
containing what Is known as the most favoui-ed nation clause, 
pi'omising to B the benefit of lower duties conceded to any other 
state. A then coni-ludes with state C a treaty which, for some 
valuable contiideration, concedes to it lower duties on cei-tain 
articles than ar& provided in the treaty with B. Can B demand 
the admission of its g(X)ds at the same rates of ditty'a'5 those of 
C ? On a literal system of interpretation it can, but on the 
broader system it cannot, unless the ca.se admits of its giving to 
A the same consideration that is given by C, and it is willinj; to 
do so. The latter answer has been made by the Hiipreme Court 
of tile L'nited States', And in our opinion justly. 

The classification of treaties has exercised inanv writers on 
international law no less than their interpretation, but the only 
clas-s to which it seems necessary here to I'eferis that of transitory 
or di>jpo>iitive treaties, which have already been mentioned in 
connection with the continuity of states through changes of 
territory^ but of which a larger view must now be taken. The 
dispositive character of a treaty may be slio^vn by itw \'estillg 
rights in individuals a.s well as by imposing a servitude on 
territor}' ; and the rights so vested wiH continue to exist 
notwithstanding the outbreak of war between the states which 
made the arrangement, and notwithstanding the transfer of the 
population enjoying the rights to another sovereignty by 
Contjuest or cession, llius the right which was reciprocally 
given by the ti-cAty of 17J*3 to the them owners of land in the 



' n'hiltwy V. a^itmrlmii), 124 U.-S. 190. 
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United States and the Britii^h dominions nnd their supcesaoiti in 
title, to enjoy such oWuership notwithstaiidiiig their beinfr aliens, 

yjaa not destroyed by the outbi-eak of war between the two 
countries In ISlSi'. And we nifiy jro a step further-, and detect 
so]iietliing of the dispositive character in a treaty which vests 
no ri^ht in individuals, but estalilishes between two States b. 
condition of things intendetl to be peTimuient and by which 
the rights of individuals are affected; for esample, by providing 
for the execution in either eountrv of the judgments of the 
courts of law of thti otiier country. The mutual riglits of the 
two states are disposed of — a. Hue of tleuiareation is drawn 
between the bodies of rights with which they are respcdively 
e<iuipped — and ^ilthuugh the outbreak of war between them 
mav itUtrpose prsftif^al obstAeies to the olwervation of the line, 
on the eorichision of peace, if the treaty of peace be silent on 
the subject, each will reenter on, the enjoyment of what may be 
called tlie ideal territory aligned to it by the old treaty just as 
it will reenter on tlie enjoyment of its pliy-sictd ten-itory. But, 
since the ditipositive character in f=ueh case.i operate,^ primarily 
between the stiltt^i, the population of a district of whit^h the 
sovepeignty is transferred by conquest or cesRion will live for the 
future, as we have seen, under the svsteni which such dispositions 
have created for the state to whic'h thev are annexed, and not 
under that which existed for their former stated 



Tkc Obsokscetice of Treaties. 

Almost all theorists agree that to many treaties the tacit 
condition rebfis m- ■staiitihii.i is attached : thev were concluded in 
and by reason of special circumstances, and when those circum- 
stances disappear there arises a right to have them rescinded. 
If then, it is argued, the party for whose advantage such a tieaty 
was concluded is ine(|uitably obdurate, the party burdened by 
it will be justified Jti treating it as obsolete. Mr Hall, while 

' Suttim V. Sutfon, 1 R. and M. -Wi;!; Sorifli/ Jbr Ihn Propagntion ^ the 
Go»jn:l V, Not I^i-jtvri, a Wh*al<jii 401 

^ Aa to the eft'ect (*f the establisliment nf the Gernmii empire on th« 
treaties Uetiieeji the United iSta^teR and the states iiK'tutlei) iu that empire,! 
see Tnrlijiilfn v. Ameir, 184 U.S. ^JO — tin extraditiflji case. 
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reprobating " the growing laxity which is apparent in the 
conduct of many governments, and the curious tolerance with 
which gross violations of faith are regarded bv pnblii.- opinion," 
lajs down what he t'alls '* a clear principle " on the ^jubject ; and 
if we cannot subscribe to its clearness, we will give it in order to 
show how far clearness i.s attainable. " Neither party to a 
contmct," he says, " can make its binding effect dependent at 
his will upon coiidittoiia other than those contemplated at the 
moment when the contraet was entered into, and on the other 
liand a contmct cciise.'i to !w binding ^o soon as anything whivh 
formed an implied condition of its obhgatory force at the time 
of its eont'lusion is essentially alteitsi'." But the question only 
arises when there is a ditferente as to what conditions were 
implied, or were contemplated, not as existent or possibJe, but 
as erisential. pA'idently the right of denouncing a treaty is an 
impti"ft;ct one, dcmnTiding for \U perfection in any ea^' better 
definition than in the present state of international law is 
attainable, but not thei-efore to be condcnintKl >)i tuto, onlv to 
be csei'cised with a gi>ivc sense of moral responsibility'. 

Conspicuous among treaties doomed by their nature to 
obsolescence are those by which a state defeated in war is 
obliged to abstain from fuitifving or otherwise making free use 
of Honie part of its territory, when the resstrit'tion is not imposed 
fts tbrming part of a svsteiu of permanent neutrality. Art. ii of 
the ti-eatv of Paris of 30 November 1H15 prohibited the fortili- 
catioii of Huningcn by France^ not as a part of the neutrnlitvof 
Switzerland hut in order to relieve the city of Bale from anxiety ; 
and immediately on the revoKition of 1848 the French provi- 
liional government declared that article to be no longer binding. 
iJy art. 11 of the treaty of Pariw of 1856 the Black Sea was 
intcrtlicted to the flagM of all powers, with the exception of 
certain light vessels necessary for the service of the coast and of 
the mouths of the Danube ; and by art. 13 Russia and Turkey 
engaged not to establish or maintain any military marine arsenal 
on its coast ; but neither Russia nor Turkey was subjected to 
permanent neutrality. Kussia took advantage of the Franto- 

' S no- 

" Hooper V. Utiiterl Sfirhi, ijii<it«ii Iil Wnttt's fimei un fntemational Law 
from 22 C«urt ofClauiiti 401}, 41fi, may lie referred to. 
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Gevrnflii war of 1870 to denounce those stipulations, and they 
weriJ abi'ogatctl bv the tri-aty of London of I'J Maifh 1871, after 
lip homage had been paid at a t'oiift'reiic't' to the continuing 
force of treaties not abrogated by the consent of the parties to 
them. The reader must eserci^ bis own opinion ai to the 
justilication in these ciwe.-i, but he will notice the ditference 
between them and the declaration in art. 9S of the Final Act of 
the eongreas of Vienna in 1815, that a certain part of Savoy 
lielongiug to tlie king of Sardinia "shall make jjarfc of the 
neutmlitv of Switzerland, such as it is recognised and fruaranteed 
by the powers," as well a.s the provision in art. tJ of the treaty 
of Parifi of 20 November 1815 that " the neutrabty of Switzer- 
land shall be extended to the territory " there defined. By these 
articles a servitude or cascincnt was created in certain districts 
of Savoy, as a part of a system of permanent neutrality created 
for the benefit of all Europe, and a power affected by that 
8er\utude can no more bv its own mere determination put aai end 
to H-htit is refogni.sed as & part of the system than it could to the 
whole. 

We shall have to return to the subject in connection with the 
political attiun of stfttei?. 



i 



CHAPTER XIII. 



THE POLITICAL ACTION OF STATES. 



Legal and Political Claivui disthiguhiied. 

We have now conKidered independent states as possessing 

sovereignty over territories and subjtttsj and liave traced rules 
for their conduct in the relations which would arise out of that 
(^harat'ter even if they nui'ftilly rc-strictod themselves to it. 
Those rules however could not iilwavs be TcnehHi by deductive 
reasoning, because tlie sovereignties of difterent states must 
clash so long as their subjects do not confine their travels and 
their activities within their luspective territories. A large 
portion of authority coneeriiing foreign persons and things is 
allowed to the internal jurisdiction of states, and in the second 
part of thiy work we shall find other considerations coming in 
with re^rd to war and nyiitrality, the total result being the 
establishment, through the joint eft'eet of reason and custom, of 
a viuduA T^iz^ciidi between states. A daim which a stjite may 
make on another for a breach of that niodux v'lvendi^ alleged to 
have been eomiDitted by the latter against the fomiGr OT oue of 
its subjects, resembles in important respects tlie claims which the 
subjects of any state make against one another in its national 
courts of justice. There is the same reference to recogiiised 
iTjles iLs the test; we meet in both cases, as we must whenever 
human action is concerned, with property, contmet and tort; 
the notion of property is further intnidnoed into the claims of 
stativs by the analogy which territorial sovereignty has to it ; 
much of the reasoning by which the rules ai-e established, and 
aU the reasoning by which the claims of states on any oceasi( 



288 



The Political Action of States. [CH. xm. 



are asserted op denied to result fi'oni them, is rather juridiL'al than 
poHtiPal. 'lliese tht-n may be ealled thy lejiral cluini!; «jf states, 
aiid if we were dtscaui'siiig of interuationftl affairs to an iriliabit- 
ant of another planet he niight suppose that when w-e had 
explained thenl we had e<jvtred the whole grotiiid. He might 
ask what more thet'e was ta say than tliat the independence of 
statea precludes anv intcrfei-ence by one of them with another, 
on any ground other than that of a rule forming part ot' their 
modiiJf vivi'itti't. But we who have to do with men a.s tliev are on 
the earth know thnt a large paii of the action of states on one 
another is not eontinecl witliiti those lef^al limits, hut is of the 
kind known as political aetion. What then is its relation to 
international law? 

\\v have already referred to thrt'e elasses of eases in which 
potitieal action is justiliable'. One is that in whieh no rule 
meeting the circiiniMtaiiees 1ms been sanetioned by the consent of 
the international soeiety. We du not mean only that there is 
iu» reeognised rule fur guiding; aetion in the eiruumstances, hut 
aJfio that there v^ no general opinion condemning action in them ; 
for tiueh an opinion, if it existtni, would be et|uiva]ent to a rale 
in favour of the state of thing;B whieh niunt continue if aetion ia 
not tiiken. A sec'oud class is that in which opinion is felt to be 
outgi'owing a nde, so that a cliangL" in the law may be asserted 
in good con.sciencc to be necessary, and yet, fi^oni the wttiit of an 
international legislature, it is difficult to effect such change 
otherwii^e than by setting the example of it. And the third ia 
that of an iniperfeet right, given bv geneml opinion, althoufjh 
there it; no international organ capable of defining the eireum- 
stances for its existence with the precision necessary for a rule. 
We have met with examples in the navigation of international 
rivers, estraditio]! and the obsoleseenCT of treaties; and it must 
he observed of this cUiis tliat the complexity and variety of 
circnoi.'.tanceM would often make it iliiJJo*>sible, even if an inter- 
national organ existed, that it should pronounce itw judgment in 
the form of a rule. These three classes correspond to the cases 
arising in the internal affairs of a state in which the action of 
the legislature is required to supplement, to aniend or to deHne 



' See above, pp. la, LW. 
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those rules of law which the judifature has to apply, or to give 
relief in particular cases where auftitieiit delinition is intpossible. 
Action ill tliem by a state is political just aa the action of a 
legislature is political. It fsUllds towai-ds international law, 
(•onsidered as a body of rules, that is hk positive, very much as 
the action of parLianient Ktands towanis the law of the land. If 
the action is taken not by a single state but !]v a congress, the 
analogy is as close as it can be, having regard to the different 
conditions under which law existH among states having no 
common govemnieut. Till "the parliament of man" becomes 
a fat:t, states have to do for themselves what parliaments do for 
individualw. Of course in doing it a state or a congit-fw is bound, 
like a legislature, to respect the principles of distributive justice ; 
to be sure that all its action, if only on the fringe or borderland 
of law, is within the domain of right' {(Iro'tt). 

The caJiCJs in which the positive law of nations needs to be 
supplemented, amended or precisely detined, in order to bring 
it into conformity with justice or right, or in which justice or 
right direct that particular relief from the positive law should 
be alloweil, appear to cover between thera all the admissible 
political claims of states, a.s distlnguishetl from their legal 
claims arising out of a positive modiis invendi. But the snbjetrt 
may be presented from different points of \-icw, and, as exhibiting 
a view of it which we believe to be substantially the same as 
otiHi, we draw particular attention to the memoranda which were 
distributed by the Russian delegates to the members of the 
Hague conference in 1899, explanatory of Articles 5 and 10 of 
the Russian dimft of a convention on intemational mediation 
and arbitration^. The distinction between the legal and political 
claims of states is there put forward a.s correspond i rtg to the 
distinction between those which admit and those which do not 
admit of t»eing made the subject of compulsory arbitration, 
that is, of treaties being concluded bv which states should bind 
themselves to i-efer them to arbitration, while it is admitted 
that both are proper occasions for mediation. The contrast 
is repi-esented as being one between conflicts of rights and of 

' See above, |>p. 9 — 11. 

^ Bluebook t'. 0634, Gorrtspondence regpttrtitig the Peace Con/nrirniiv at 
the Hai/ue in IStt!*, pp. 3!)— J5. 

WK. 19 
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interests. The former coniticts are described as questions of a 
fiecondary order, and as having for their characteristic that 
a state claims from another a matenal indemnity for daniaf^e or 
loss caused to itsdf or its Mubjucts hy at-ts of the defendant state 
or its subjects which it judges not to be in accoi-daiiL-e with law ; 
and it is pointed out tiiat q ue^itioiis i>f this class rarely cause war. 
The latter are descrilied as toucliing the national honour of the 
statei or its superior or vital interests and its imprescriptible 
asriets, mid as having for thoir cliarat'teristio that ft atflte claims 
from another that it fthall eseceise or abstain from exorcising 
certain determinatt attributes of sovereign power, that it shall 
do or not do certain dcteriiiinate acts not touching material 
intei-ests': and it is painted out that on such questions depend 
in a Large part the security and pro.'^perity of the state, and that 
otily thi; wvercign power can be the judge of tliein. As examples 
of the former or iuf^al class of claims and of arbitrationt, to 
which they have been referred are given " violation of the duties 
of neutrality (affairs of the Gcnei-al Armstrong, 1851 , and of the 
Alabama, 1872), violation of the rights of neutral states (blockade 
of Portendik, 1H43, ^tc), unlawful arrest of a foreign subject 
(affairs f>f Captain White, 18(il, of Duiidonald, 187(3, Ac), losa 
caused to a foreign subject by tht fault of a state (Eutterfield 
affair, 1888; conflict tjetween Mexico and the United States, 
1872 ; &c.), the seizure on terra ^fiynm of the private property of 
a belligerent (affair of the Macedonian), illegal seizure of ships 
(seizure of the Veloz, Victoria and Vigie, 185S ; affair of the 
Phare, 1879; and othei"s)j violation of fishery rights {affair of 
the Newfoundland fishelies, 1877, &c.)."" And it is added : 
''obviously in the exceptional cases in which tht pecuniary 
intei-est at stake has an importance of the first order from the 
point of view of the interests of the state, for instance when the 
question is about the bankruptcy of a state, a pon'cr which 
appeals to its national honour or its vital interests will be able 



4 



' Fartitular material interests are inteiiil^d, swuh aa miglit ticiasion 
le^al d»ims ; fteiieral miitcrial interests are of coui-se iii'cludi.'ii in tlie 
prosperity uf the state, which is said largely to tiepend nn these quustiona, 
Biena iiiijjrexi-rjplihlen include mnral as wall iis in^teriiil posseasioQa, in whicli 
sense tlie ti;rm ' ' assets " lia? latirly come intu use : we employ it, luit with 
an apology, since the term "* possessions " lias too material a snuEid. 
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to decline arbitration as the means of determining the con- 
flict.'^ 

The questions arisinfr from the obsolescence of treaties are 
classed by tlie memoranda among poUtical onets. "The re- 
ciprocal rights and obligations of states," it is said, "are 
determined in a notable iiiefLsurc by the bttdy of what are tailed 
politic-ttl treaties, which ai-e nothing else than the temporary 
expi-ossion of fortuitous and transitoT.y relations between the 
different national forces. These treaties bind the freedom of 
action of the parties so long as the political conditions which 
produced them remain without change. When these clwuige, 
the rifrhts and obligations resulting from the treatien necessarily 
change also. It may be said generally that the corflictH which 
arise on political treaties turn in most cases not so much on a 
difference in the iiitei-pretation of what the treaty lays down as 
on the changes to be made in its provi.sions or on its eomplete 
abrogation. Consequently the powers which take an active part 
in tile p(>litital life of Europe cHrniot sabiiiit conflicts arising on 
political treaties to a court of arbitration, in the eyes of which 
what is laid down by the treaty would be as binding and 
inviolable as what is laid down by the positive law is in the 
eyes of a national court of justice'." 

Indeed the distinction -which we are considering is generally 
made the bajiis of treaties by which states bind theinselves to 
refer certain cia'JKen of differences to arbitration, or providL> the 
inaehintTv for international arbitration. In the Hague Conven- 
tion for the Pacific Settlement of International Disputes, Art. 16, 
it is said that " in [jucstions of a legal nature [frordrejia-idifjue], 
and especially in the interpretation or application of international 
conventions, arbitration iis recognised by the wignatorv powers 
as the most effective and at the same time the mo:^t efjuitable 
me«ns of settling dtsputes which diplomacy has failed to settle. ^ 
Since that convention did not include an obligation to resort to 
arbitration. It could easily recouiiuend a class of eases as suitable 

' Id an article on Intf^TiiBtinual Arhitration, in tlie fiiterntilhiialJi" 
of Kt/iicn for OcUiber ]BS}6 [vol. 7, pp. 1 — 20), rypriiiti'd iw an appi 
thJs volume, we diatinguished between legal auA [lOiiticaL diiferi 
tweeii states, ami [Minted out the beiiriug of tlie distinction nn th) 
ituitabl FUCK'S for arhitratioii . 



for that remedy without declaring them to be the sole class. 
But when nii oblijration is contemplated the u.siial course is to 
exclildt the cases to which it is not tu apply, and so not the 
legal but the politiinl class of differences is brought into pro- 
mitienct. Thus in tlie Aii^'lo- French treatv of 14 Octolier 1903 
the condition i'ov f^ubniission to arbitration in expitrssed as being 
that the dift'ereneeK " do not involve either the vital interests or 
the independcjuc or honour of the tivo eontmcting states, and 
that they do nut aftcct tlie interest>i of a thi]-tl power." And 
the plan of genenil arbitration whicli at the Pan-Ainericati 
ronfip'esis of 1S90 received the votes of sixteen of the nineteen 
Ameritnii refmbhc*, including; the United States, the three 
wanting being Chile, Uruguay and Sim Uomijigo, laid down 
that " the sole questions excepted are those whicli, in the 
judgnieiit of Any one of the nations involved in the controversy, 
may imperil its independence."' Of course independence is such 
a vita! interest and imprescriptible aasct els the Riissinn memo- 
randa mention, A»d on the other hand its notion brings in 
a reference to justice, by which wc have pointed out that 
political elainiH transcending legal ones are constituted and 
limited. For the independence of a state i.s encroached on, not 
only when its separate existence is at stake, hut whenever it is 
hindered in doing or not doing any thiag that an independent 
state may justly do or abstain from doing. Thus the different 
points of view frnm which tht; disti lift ion hct^veen legal and 
political claims has been presented in this section are in es^entiat 
agreement. 

'ITiat disliiittion i.^ not fo nomhif one of old standing in the 
theoretical tieatiuent of international law. It has been bi"ought 
into proiiiiiiencc under the nomenclatnre of legal or j^u^dicnl and 
political hv the discuwiyns and negotiations on Afbitrn-tioii, 
which is essentiallv a juridical proc-ecding, although in the ca,se 
of claims of the juridical class the practice hy states of arbitra- 
tion for their settlement is so old and frequent that their 
peculijirity could not fail to attract notice in one form or 
auothci". Tliat there are grave practical difficulties in the wav 
of extending hcyoiid them any binding agreement to ^ubjnit to 
Arbitration is plain enough, as we have shown in the essay 
forming the appendix, but even a case of political difference 
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lliav flometilMes happen in which states may reasonably, of their 
free determination, take that method of attaining the peace 
which is promised to men of good will. That however is rather 
ft question of statesmanship than of tlie scient'e of international 
law. It is enough here to urge that while that sdentt, in wc- 
cordance with the general opinion of the world as shown by the 
litilitations in arbitration treaties, does not always preclude action 
on claims uot given by positive law being tsiken on independent 
i-esponsibility, such action ought always to be preceded by the 
most scrupulous examination of the justitication for it. 



The Alleged luhirent Rights of' States. 

The common classification of the rights of states has been 
into those which are inherent in them and therefore absolute, 
and those which arise to them from eTtpress or tacit convention 
and fr'om contract. I will quote the language in which it is 
descrilied by Rivier, one of the most accomplished jurists who 
have employed themselves on international law. 

"Theee rijfhtB of Belf-jireservatioii {Qoniei-valion), respect, independence 
and Tniitual tninle, wliicli can all be carHed back to a sing'le right of 
self-p reservation, are founded »ii tlie very notion of the srtate as & person 
of the luw of nations. They form the fjeueral statute (im) of the law 
(dniit) of iiatioiiK, and tlie r;ommon cmistitution uf otir [toliti'cal t'ivilisatinn. 
The reiHigjiitloii rtf a state lil tbe quality of a Bubjmit of tbc la-* of nations 
imjdiitt ijiHij jun tbe recognition of its legitimate posssession of tbosei 
rig'hts. They ai'-e caUei! tbe eis^eiitial, or fundamental, primtirdial, ahBoliite, 
permanent riglitfl, in oppoa-itioii to those arising' from expresa or tacit 
eoiiventhjns, which are aometinies described as byprithetii-al nrcoiiditioiialj 
relative, aciiideiital rij^hts. The authorities differ in referring' to one or 
auihther of them tlio le^al riphti [fiwn/trg] which are tlieii- oifinitestationaj 
Tlutf^e differences are si^arccly more than extenLal ; there is agreement at 
bottom, livery aut whii^h vinbiU'ij at| -^ssi^ntiii] Hgllt \* u- lir^rli of t)i4 law 
of nations, an Ititeniational crime or misdemeanour. Tlie state injured 
liiu^ the nf;ht to deinaiid Fi*pHratiiin and sntisfaction, and tu eanipel tbe 
offeiiditifc or rfsj(oneibl« ftate to give it'." 

Evidently the conditional or relative riglits of th 
are thoee eompri-sing what we have describe^ 
t'ivendi between states, from which legal cl. 

' Rivier, I'-rindpt* ilu l>nil rfw Oem 



essential or absohjte ri^ts sore the purpoNe of the political 
claims of states, in justiiyiRg in certain cases action wfaieh the 
strict le§:al rules enterine^ into the ibkk^ rimtdi trould not 
autfaoriaie or would eveu cradeiim. But it mav be questioned 
whether rights ^m inlKTEnt in a state tlu.t tbev are founded on 
it* very notion can properlr be admitted. 

Natural persons mav have inherent righU, that is, riglits to 
be ordinarily enjoyed within the definition given to them bv the 
law of the landt but which are so sacred as in extreme cases to 
warrant revolutionarv resistance if that law does not adequstelT 
rec<^ise them. The right of a^^^ovistion is One of them, but it 
is one over which the laws of all countries tind it necessary- to 
exercise a ven' real control, so much greater is the power of an 
association for e^-it than tliat of its individual members. But 
states arc nothing more than a5:M>ciations of natural persons,. 
acting too outside the salutary control of national law. Surely 
then th« natural right of afi&ociation is pushed to an intolerable 
extent when men are deemed to be empowered bv it to fpve 
absolute rights to their creations in the international world ; for 
instance, to give to a state ao absolute right of self-preservation, 
hi circuin-stajices analogous to those which would justify a well 
ordered stale in dissolving an as.sociation which had been erected 
vrithin it. Surely alwj it is a logical error to assume, iKM.'ause 
states are moral persons and therefore capable of rights equally 
with natural individuals, that they must have the same rights as 
natural individuals. 

Again, the doctrine of absolute rights threatens to lead to 
no practical result for states, as it would lead to none for men if 
there was not the law of the land over tlieni to measure their 
rights* in all oidinary casen. Wolff, to whoui more than to any one 
else international law is indebted for that doctrine, taught that 
states have a right to those tilings bv means of which they may 
avert their destruction and what tends to it, or without which 
they cannot perfect themselves or avoid what tends to their im- 
perfection. But what two states deem that they require in Order 
to wvert theiv destruction or to promote their perfection luay be 
incoinptttib3e,aiui then the doctrine gives only a clashing of equal 
riglits. To meet this Wolfl' taught tliat every nation is free, 
and that by virtue of natural liberty eveiy one must be allowed 
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to be the judge of his own attions, ao that the right of a nation 
to what other nations naturally owe it is one which it must not 
enfort-e Against the will of th* latter. That view might r*<'eive 
support fi-oiii what Thonmsius hud taught not long hefore, 
that the only duties which can be enforced consistently with 
justice are thone whidi arise from the niRxim "do not to others 
what you would not wish thetn to do to yoti,'^ in other words, 
that nej^ative duties alone belong to justice, atfinnative ones 
being peniianentlv iflegated to the domain of morals^ But 
it would prohibit idl polititiJil action by states, and while it is 
needless to say that it has not been carried out in practice, it 
must be added that most of those writei-s who admit absolute 
state rights hiivt not even in theory adopted AVolff"'& negative 
conclusions, but have laboured to reconcile their doctrine with 
positive resnlts by varioas unKatinfactory methods, one being 
that of a further plunge into the arbitrary in order to establish 
a hierarchical order of rights, indicating which must give way 
In the event of their clashing. That Kvsteni I'eacht's its climax 
when the right of self-preservation is made to swallow up all 
the others, as is done by llonflls and Rivier. Lt divit de von- 
seT-vathv^ the latter says, t-st If prankr ties droits t-Meitt/ds ; it 
U's r^-iU'W toil^. And he goes on to (juote ftom Bonfils ; en 
realite i! ntj a pour leg i-tuts, /T^rsonnes niituri'lli's et neee-isaires, 
gii'un Mill droit primorditU, uri seid droit ^fmultivietital, le droit 
a Fexixtaice^. This, as well as the prominence given in practice 
to the plea of self-preservation as the wan-ant for political action, 
justifiable and unjtistifiable, wi!l oblige us to consider that alleged 
inherent right in some detail. 

In the mean time a further observation iniiKt be made on 
the doL'trine of inherent rights. Distributive Justice, which is 
practically equivalent to the natural law of certain philosophical 
schools, is the only source from which rights other than legal 
ones can be derived either to individual men or to states". In 

' U'olff, Jus genlUim m-fthoiio ecicntifii:ii pvrliiictiituvi (174il). 55 32, 34, 
37, IS?,. 15S. As to TliiiiinisiiiB (1705) set Lorimer's In/itiritten uf Inlrr- 
nitiiirrvil Laii; book ), <hrtt): xl- 

' llivier, ii.s., (jiuitiiiK Hmilib 241, 
■ ii Jtmlitiii ii,r/>Mri.r iiiikLiitaina i 
legul rights (Juctltiden) whirl 



states which have attjuned the European standard and form of 
civilisation the nature of individu&I men it so fixed that certain 
decrees of jiwtJce about them may also be regarded as Hxed, for 
intttance, that which excludes lilavery except as the punishment 
of crime. Hence there mav be inherent rights, as that to 
penonol freedom. But the nature of states has vari-ed in 
hi^ftorical times, and may again vary. The evolution of societj 
proc-eed-t much faster than the evolution of man. Hence inherent 
rights of states, could Ihey be arlmitted, would have but a 
relative degree of fixity. And indeed we find that while the old 
writej^ on natural law contemplated their results as beiug 
applicable to all independent human groups, bv the verv fact of 
their having no eomnion superior, the tendent-v now is to treat 
intematioriH.1 Jaw as being relative to what is called "the tnodem 
state,'' Perhaps however that state i& not fixed enough to make 
it wise to endow it with inherent rights, instead of working out 
fawh problem which concerns it on it* particulnr merits. 

The AUegcd Inlierent Right of Self-Preservai'ton. 

The objections which we have urged against the general 
doctrine of the inherent rij^hts of states must now be followed, 
by an fxaininatioii of the one of those right-* which i.-i recognised 
on al] hands &<^ being the nH>St important, that of self-preserva- 
tion. We will take the aceount of what we oppose from Ririer, 
AfHfom cauxa, and especially because of his authority in Roman 
law, the doctrine of which with regard to individuals has been 
made a foundation for what ia asserted in the case of states. 

"Wlieii," Rivier .'«iyB, ''a coiifliut arises between the right i>f 3elf- 
prcservation of a. ulaXe and tlie duty of that state tn respect the riffht of 
aiiiitVier, the riglit of self-pre^ervatiuii overrides llie duty. Priinum rivem^ 
A rniiii may he free ti> i*ai;ri(ice himself. It is never permitted to a 
pHvcrtinient to saprifite thtj state «f u-liieh the destini&s are coiilided to it. 
The Kuvenini«]it i^ th&ii aitthuri^<ed, mid eveu iti certain uircuntstances 



Bllch ricTitp existing in the society of Hhich tht;y fnrm pait. Distributive 
Justice (nlirilmtrix) renulats!* tliut ilrKtributioii. Its jKoviiice Was dp legf. 
ffirmif'i, or, (Mcaai-onally, in piiintiiif? out that \\i a partii^ular case relief 
otight \a he ^veit from tlie operation tii a le^l nile whith it would be 
iuajTivenient to tnoiiify (TBiierallj'. 
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bnuiid, to violate the ri^bt of another country for t]i« safety {mint) of iti 
own. 'Diat is the e^ieuse of necessity, an application of the reaeoD of 
state. It is a Intimate esuusfe'." 

We will here paust to remark that an argument which may 
be good as between a state and a governmeiit entrusted by it 
with its tltstinies \$ not necessarily good between it anfl that 
government together and another states or we may put it that 
no state can entrust its government with wider powers than 
itself possesses. But Rivier adds ; 

"The eximseof uewiasity hn« alwuys heeit allowed to private i)er9ons; 
I! foHmr\ it *ill not he refused to stateti. — UlpiaUj 1. 29, \?>, Ad hgevi 
A^mlinm, it, i: liejii Lahto H'-ril'ii ij, inm vi vaitorum n<ivi* impiilia {""nl iti 
fitiifK niivhoriiruvi ti/teriiis e( ii u lit w Junes prteculimiini, *i nulla aim nwdv nijii 
prceniri/' Jii7iihtui e.rptu:iire xe jMuit, H-uUlUK «6ti&aem dandoTa. The same, 
1. 4:1, § 1, same title'." 

In the case so put by Labeo there seetns to have been an 
accidental physical entanglement of two ships which had to be 
ended in one way or another, but the cases in which the right 
of self-preseiTfttion is invoked to justify the political action of 
a state are those in which action clearly aggressive in its external 
character, and not demanded by any physical necessity, is asserted 
to fall in its intrinsic chara(.;ter within that right. Thei'e, what- 
ever may have been the Roman law, British taw does not permit 
a man to ward off danger from himself by transferring it to an 
innoteiit pei-son. If he lias preserved himself by action externally 
aggressiive against another, he cannot justify bis action as in- 
trinsically defensive unless the person against whom it was 
directed was in fault towards hini. Thus it has been held in 
England thatj when a shipwrecked crew is in danger of starva- 
tion, it is not lawfnl for them to kill and eat one of their number, 
however pressing the ncce.'ssity^ And it has been held in 
Sc:otland that a ship, in harbour during a gale and. in want of 

' PriiuHpnt 4v J>rvi( d«n Gens, t. 1, p. 277. 
* ft., p. 378. 

3 (fitrm V. Ihtilltfj iind Stifjih^nx, 14Q.B.D. 273; dfefidcd uiiaiumoLislj' 
liy Liiril ('hicf ilu.'^tire C'olerirlgie, Juetiiies Grov-p ^'rons 

I'olhx'k and HudrUestoii. Tlieir lordeb 
Stepht'ii's atitliority fo-r repudi^tiuB 
opinion which liod heeti drawn 
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aesroom, may not cut the l-opes of another ship and send her 
adrift even though it i;; her only itieans of escape, but must pay 
coiiipcnsfition'. Liflbility to suft'er hurt, whether in person, in 
pra]Jtrty or in rifrhts, and whether bv sentence of law or by 
private aetion which the law peniiits,presiippo,ics aduty violated 
by the pei-son who is to suffer it. When a small injur\' is 
iiifli<;te(l \n obediL'nee to an almost irresistible impulse, the law 
may overlook it, but in principle we may not hurt another or 
infrinfje his righb, eVcti for otir self-preaen ation, when he has 
not failed in any duty towards us, 

Se]f-])rescTV-ation, when carried bevnnd this point, is a natui-al 
impulse, an effect of the laws to which human nature is subject 
in the stnge of advancement to which it has yet attained. But 
the offic-e of jural law is not to register ant) consecrate the effects 
of the laws of nature, but to control them by the iiitroduetioii 
of the principle of justice, where an unreflecting Nubmisttion 
to the teiident'ies which in their untamed state thev promote 
would be destructive of society. In that way human nature 
itself has been gradualiy improved, and we may hope will con- 
tinue to bt m; but the contrast between, on the one hand, the 
{jenei"alisationn which esprenji ivhatever with L'egard to self- 
preservation may be its actual condition from time to time, and 
on the other hand the rule* to be enfoiTed bv government on 
the same subjeet, furnish an instructive instance of the diffei-enee, 
too often overlooked, between the laws of nature, which are the 
generalised expiession of what ia, and jural laws, which lay down 
what is to be done-. In the case of a state the impulse or 
tendency which justice must control is not even that which arises 
spontaneOUiily on the appearance of danger to natural life or 
individual welfare, but that which arises from the secondary 
attachment formed to human institutions. No doubt the state 
is of all human institutions that to which attathnient is the 
most elevating to the emotions and the moral sentiments, 
espcciallv when, a.-* is the case of most states, its origin is so remote 
that the steps which have led uj> to it are foi^otten, and it 

1 Currid V. Allon-i 31 Scottinh Liiia Heporkr 8H, t*ee the article ou 
that case in li Jurirlicai /taifew 3-i4 — :Mi\, in wliicli Mr W. liBlbraitb Miller 
criticises the common view cf the Koman law. 

- See ahovcj p. 5. 
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wears the semblance of being a uiotild appointed by superior 
power for the feelings of its members to take shape from. ITien 
those feelings, directed towards it, come nearest tii pure altruism, 
having the sinallest ingredient of satisfaction for ourselves or in 
Our Own work. But even then, &Ithong)i nli & general iiile we 
must admit the truth of WolfTs prineiple, that a state ouf^ht to 
preserve and perfeet itself as an association of its citizens in order 
to promote their common good, patriotism should not allow us 
to forget that even our own good, and Mtill iess that of the world, 
does not always and iiiipei-atively require the maintenance of our 
state', still leas its niainte-nanee in ita actual limits and with 
undtminished resources. 1'he fii-st interest of a society, national 
or international, is justice; and justice ia violated when anv state 
which has not failed in its duty is subjected to aggression in- 
tended for the preservation or perfection of another. 



Thf Tnii' luti^rtitttional Right of Self-Prexervatiori. 

What we take to be pointed out by jtistice as the true 
international right of self-preservation is merely that of welf- 
dtfente. A statt may defend itself, by preventive means if in 
its conKcientious judgttieiit necessary, against attack by anothei' 
state, threat of attack, ,or preparations or other conduct from 
which an intention to attack may reasonably be apprehended. 
In DO doing it will be acting in a manner intrinsically defensive 
even though externally aggi'essive. In attacrk we include all 
violation of the legal right.^ of itself or of its ^ubjectw, whether 
by the oflcnding state or by its subjects without dvie repcesi^ion 

' Rivier ^t* a glinipi^e flf this. Uu etaf peul~ii pt'rdi'f ii'D droit ii 
tt.ngtewce, eii clrt\ declare lii'rhu i (feet A qtaoi Hrxponeniit j>iimi dmile ctthii 
qui riitlfru.il d'une ■niaiiii-n\ /ii'riiiMtiiiilj' !i'x rAj/w d'l dmil iJfi" gfiix, qui iigiraii 
colli r<iir<wirni I'l ioute f'QRneJhi, ri ^m/f hmri'iuilr ; il ii^ iiidtraU aiiiii hnm tin 
rlruil ilex yens, kom iti lot inteniuliaiiiid-. Immwiiatfly huwever lii? seeitiM to 
flet lip d(^iii(i the a.b-iinJuta fiEht to B.'^isteiite, by it^skiiip lumii qui ierajfige^ 
Pr'mvijn:* du firoit den Hi'iik, t. 1, |». 25ii. If siicji a case arose, as it may 
orine with refrard to Turkey, the states calliMl 011 by the t' 
deal v\\\\ it must in the prestTit iuiperfeot orgttuisat* 
jud^BK nf their own pfilitical &ctiant as the 
when they juetly detenu iued tu ex-iOii'*" 
France, whatever ether government F 



by it, or ample compensation when the nature of the case 
admits compeiisatioTi. Ami by tlue repression we intend such 
as will tft'tottially prevent all but tiiHing injurict (dc minimis 
nan curat lex), even though the want of wu<'}i repression may 
arise from the powerlewftiiesn of the government in quefition. 
The conscientious judgment of the state acting on the right 
thus allowed must necessarily stand in the place of authoritative 
sanction, so loiif^ as the pi^ef^ent imperfect organisation vf the 
worid continues. If itfi legal rifrhtri or those of its subjects are 
concerned, and the netes^^ity in not i^reat and immediate, action 
on the right of self-pi-eservation wi!l seUlom be eon^^^■ientiGus 
unless arbitration has (irst been ottered iund refused; and there 
may be cases of a. political kind not wholly unfitted for 
arbitration. 

In illustration of this doctrine we will first refer to our 
riection on Self-Defence on the open sea m time of Peac£\ in 
whieh some eases of preventive action on behalf of legal rights 
are discussed. Another illustrative case is that of the Caroline 
in 1838. A large body of Canadian insurgents and United 
States syuipathiaei-s had collected in the state of New York, 
where they obtained small arms and twelve guns by force from 
an arsenal, fired shots across the river Niagara into British 
territory, and were preparing to employ the steamer Cai'oline 
for their own ci'o>.sing. Thereupon a British force boaitled her 
while at her moorings on the New York side, and sent her adrift 
down the falls of Niagara. The United States complained of the 
violation of territory, and said that it lay on Kngland " to ?ihow 
a necessity of self-defence, instant, overwhelming, leaving no 
choi<:e of means and Ho moment for deliberation... also that the 
local authorities of Canada, even .supposing the necessity of the 
moment authorised them to enter the ten-itories of the United 
States at all, did nothing unreasonable or excessive, since the 
act ju.st.ified by the necessity of self-defence must be limited by 
that necessity and kept clearly within it." ITiis was good law, 
except as to the emergency's leaving no moment for deliberation, 
which seems to imply, but perhaps was not intended to implv, 
that thf act wa.s one which deliberation would condemn. 



' Above, pp. 187—172. 



Choice of means there was not, for the United States goveni- 
nient, even had there been time for applying to it, had ali-eady 
shoivii itself powerless, and ii regiment of militia was looking on 
at the moment without attempting to inttrfcrc with fht- raiders. 
The British j^OVeniintnt justified the acts of its authorities, at 
tht) wanie time recognising the foriiml inviolnbility *'f foreign 
territory by cxpreasiiiif its ref^ret, and the incident was allowed 
to drop. As Mall points out, it was bettt^r for the United 
States themselves that the foruial violation should oceur, than 
that the lawlessness existing in their territory should hv .suffered 
to pi-oduee consequences for which they might have been held 
responsible'. 

Examples of the same character as the seixm-e of the 
Caroline have been given by the United States. In 1817 
adventurers, acting in the name of the in.surgent Spanish 
eolonies of Buenos Ayres and Venezuela, established themselves 
on .Amelia Island in Florida, then belonging to Spain hut very 
near the boundary of Gcorgid, and in the language of Mr Adams, 
United States secretary of state, " a*«uined an attitude too 
pernicious* to the pcaee niid prosperitv of this nnion and of its 
eitizeny to be tolerated,"' The Spanish authorities made "a 

' III lS40 Mi:L«Ki, a Britiah subject, wan arresteii in the. state of 
New Yfirk aii-d tcied f«r the R-harc. uliii'h Im lia.ii takeij in the deatratitioii 
of tiie (.■!lr^llinl^ liut wjis ai^ijiiitteil on an iiiilii, the stati; cflurts having- haU 
that the a(ioi)Liori of his acts by the Britisli tfoveriimeHt »s acts uf state was 
[lo rl-efeiite bef<i3"(! tlttfin. Tlie ff^dera.! ffitverii merit j un iihith a dsnlaiiii fOr 
MLLeod's release had been made \>y (Ireat Bribiin, agreed in repudiating 
that view nf [be law, mill an net iif coiif^ress (2!> August 1843) was pasweii, 
giviiiK jurisiiiution of rnich iiasew to the feiiernl courts, Tlie nuestioti 
fthetlior a foretfrjier is answerable to the local jurisdiction fur acts done 
iiiidei" tlio iKitTliiritj- of his state, in the iwurse (>t tm iiivaaion in time flf 
war, wouM have beeu liable tn tni> plain a ne^Uve to he rairiei!; niid nint^e 
the authority of the stiitH iw the grtmiid of the immunity there is no reaaori 
to distins'uiwli, for thi^ purpose, a violation in time of ptat^t; f"r self-4efenc¥ 
from .a waj'lilte invasion. But iu Tluf CaruJnonu-eiiMi nf Mtixsackusietii \. 
Bl^dgett. VI Mctcalf fl6, Scott's friktu im InferJiutiMiai Diie IMi, it was 
itecided that the nrder of a Khride Island military uAii:er, which the 
Hovernor of thnt state expressly refused to adopt, would not exempt the 
itiilitarj- inferior obeying it fr«m the jurisdiftisn cif tbfl atiitb of Massa- 
I'huw-tts fwr the viidation uf its territory. 'Hie reasoninig- comprehended 
the vu^a of two independent utatee, aud apjieais to have been Just. 
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feeble and intfFeptual attempt to recover possession of the 
island," and the I'nited States foravs then occupied it bv 
direction of Pi-esideut Monroe'. In 1818, Spain failing to 
rertti^ain the Seminole Indians of Hoiida from incursions into 
the United States, the same president authoritied General 
Jax;kson to oci^npy the Spanish pout of St Mark's, in the heart 
of the Indian country, with orders to deliver it up to its 
rightful ownei-M ''on the aiTival of a competent force to defend 
it against those savages and their a,ssoi'iatefi^'" 

Perhaps the mbst memorable instanct of political action on 
the jfrollnd of self-prcseryation, justifiable in our opinion, is that 
of the :^ei2urt of the Danish Hcet by Enjfluiid in iy07. After 
the treaty of Tilsit there was good reason for believing that 
Napoleon and the t'zar Alexander, in order to obtain a great 
increase of naval power against England, intended to compel 
Denmark, by forte if nefcssary, to join them in the war. The 
British goYcrnnient demanded of Denmark the nuiTender of her 
fleet, offering the most Koleiiin pledge that on the coildnwjon of 
a general peace it whould be restored in the same condition and 
state of eijtiipment as when received. And on meeting with a 
refusal it caused the Heet to be captured by forte of arms. 
Such a case i,-- etwentially similar to that of a belligerent having 
sure information that hirr enemy, in order to obtain a strategic 
advantage, is about to march an arniy aci^oss the territory of a 
neutral clearly too weak to resist, in which cireuni.'it^IlceH it 
would be impossible to deny him the right of anticipating the 
blow on the neutral ten'itory. The principle that tlie legal 
rights of a state are not to be violated without its own fault is 

' 1 Wlinrton'w MV/ftrfj ^50 a. 

'' III., §30b. Ill tlie same volume, S^Oe, will be found iiLfcrmatioii 
relating \a> tlie m-ids of Mexil^all rndiaiis and wandering MexiMOa qd 
United State* territory, which the United States authorities were utiable to 
aujifiriiss without purauiiip the offeuders acrosfl the frontier, p&ssin^ for 
vast diatain;ea through wild tiouiitr)', n'liicii they claimed the rig'ht tn do 
and to punish the offenders where fouini, Mexico doea not seem to Imve 
seriously vbjeoted, mtd oouventiftus for the redproiiftl eroiisitig of the 
frontier were euncluded. The case was one of whinih the occiirrenre must 
hfi rare, iiiid although puiiiehmeiit is something beyond defence, the 
principle wuuld sc^m to warrant the iijjured party in iiii]ii:ti]ig it where 
the repetitidn of the offence cannot otherwise he prei'ented. 
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not really infringed, for when a state ia unable of ibwlf to 
prevent a hostile use being made of its tenitory or its resources, 
it ought to allow proper measures of self-protection to be faiken 
by tht shite against which the hostile use ]s impending, or else 
must be deemed to intend that nse as the necessary consequence 
of refuijing the permission. It is a printjipk of jurisprudence 
that everv one is presumed to intend the necessary coTiset|ueiieea 
of his aetions. "We cannot therefore subscribe to the condemna- 
tion which raaiiy continental writci-s have pronounced on the 
conduct of England in 1807. 

It is with relation to the particular topic of international 
law whjeh we are now (.-onsidering that the principle of policy 
which for centuries has been known and acted on as the balance 
of power must be discussed. That principle may be stated as 
requiring that every European state, either by its own strength 
or by that of a political system to which it belongs and on the 
assistance of the other members of which it can i-e!y, shall be 
able to resist all attacks which any other .itate or system may 
make on it. As a corollary, any state or political sVstem may 
hii prevented, by war if necessary, from increasing its relative 
strength ^o much as to give it a decidedly preponderating 
strength in Europe, The justideation of this principle, so far 
as it can have any, must lie in the expectation that any state 
or system will use such strength as it has in attacking its 
neighbours or encroachitig on their rights, And it would be 
dithciitt to den\' that tliere have been states Ha to the conduct 
of which such an expectation was well founded, so that other 
states were warranted in trying to reduce or limit the strength 
which thev could coniniand either in themselves or by their 
alliances, in order to secure their own wd'ety by a balance of 
power. It ia more doubtful whether international practice was 
ever so bad that the expectation of attack could reasonably be 
founded on the mere po.sseRsion of strength by a neighbour, 
without specific grounds for inferring his intention, and certainly 
now such general and n priori suspicion would be baseless. 
Nothing therefore .savoui'ing of the principle of the balance of 
power ought now to remain, except such precautious a*^ 
particular cases may commend themselves to r cool hee 
easily aianiied. The natural growth of a nation in pov 
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even the iiicrea.% of ib> armaments in a fair proportion to its 
population and ucnlth and to the int«i'e^-ti which it hAa- tt> 
dcfenfl, mu-st be looked on nHthout jealousv, and without auv 
attempt to check it, bv those nattimt^ whi^-h bv an inferioritv of 
character or liitiiation are destined to a decline in relative power, 
Grott'th by accession of lerritorv presents a different cjuestion. 
The principle that anv alteration of the map of Europe is a 
matter of legitimate interest even to the reunotest member of 
the Buropean state system, though no doubt the principle of 
the balance of power as a means of self-preservation had the 
chief share in its establishment, has, now at least, a force of its 
owiJt due to the general importance of justice in anv assemblage 
of men or states whieh haa the least pretension to he regarded 
as a Rocietv'. But it is only for the sake of justice that anv 
right of interference with an accession of territory exists. 

Intervention, 

The term intervention is used in international taw to 
express two xerv did'crent cases of political action. One is the 
interference of a state in affairs pending between two or more 
other atates, the other is the interference of a state in the 
inteiTial affairs of another state, l^tttle remains to be said on 
the former after the observations which we have made on the 
principle of the balance of power. When the relations between 
anv two or more states have either passed into war or reached a 
degree of tension clearly threatening war^ to denv the right of 
any other state to intervene in support of justice would be to 
deny the existence of an international society. When an 
analogous situation exists between individuals in a nation 
provided with a police, if the police are not present, as they 
cannot always tie, it is both the right and the duty of bystaudei's 
to put an end to a brawl or to intercept a blow by which a 
brawl would be coninienced. Still more must this be at least 



' r%oo a.lfov6, p. JW. (tf <ioarse every state in tani which exacts a 
ccqtHLOti of territory afler a Euccesiiful war, or £eck,>3 to profit by tfae 
marriaa* t inheritance of its mouarehs, rieiiies that a third puwer has any 
voice in the matter. But every state in turn claims a voice in Huch 
niBttera when it lieeins it to its interest ta do so. 
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a right among states not provided with a police, but having 
commercial and other interests unavoidably affected by a war in 
any part of the world, while it commonly happens that Beveral 
of them have aluo separate interewts connected with the quarrel 
or with the way in whith it. may be tattled. In such cii^um- 
stances the motive for intervention is always present in moi-e or 
less strenfrth, and the general judgment of history ha."* never 
condemned statcNnieii for acting on it, when it has been adetjuate 
to compensate the damage and risk attendant on widening the 
area of an international quarrel, and when the action taken on 
it has been consonant with justice. 

Intervention iu the jiitenial affairs of another state is 
justifiable in two dashes of easea. The first is when the object 
is to put down a government which attacks the peace, external 
or internal, of foreign countries, or of which the conduct or 
avowed policy amounts to a standing thi-eat of such an attack. 
The second is when a country has fallen into such a condition of 
anarchy or mifirale as unavoid«.bly to disturb the peace, external 
or internal, of its neighbours, whatever the conduct or policy 
of itt! government may be in that respect. 

Of the fii-Ht class no better example can be given than the 
decision of the great powers in 1815 to exclude Napoleon from 
the throne of France, as a nmn the eisperience of whose conduct 
precluded belief in any protestations of peacefulness which he 
might make. With thia mUat be strongly contrasted the 
atteni]>t which during a few years after the congrEKs of Vienna 
was made by the continental great powera to rule Europe on the 
principle of legitimacy. In the circular despatch which, on the 
occasion of the InsuiTection at Naples, the courts of Austria, 
Russia and Prussia dated from Troppan, 8 December 1820, they 
said that "the powers have exercised an incontestable right 
in Occupying themselves with taking in oonmion nicasurcM of 
security against states in which the overthrow of the govenmient 
by a revolt, even could it be considered only as a dangerous 
example, must have for its consequence a hostile attitude against 
all constitutions and legitimate governments." This was '■'* 
assert a right of self-preservation against the cont 
revolution; to deny to a nation the right of • 
itself free institutions, by force if they e 
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attained, lest the example should be dangerous to autocratic 

govGrnmentsin other countries. The true priiu'iplc wtui expryK-sed 
b^ Canning, when on 31 Marth 1823, lui tht occasion of the 
French intervention against the government which had been 
established by insurrection in Spain, he wi-ote to the British 
aniliaa.'iador at Paris: "No pritof wtm praduftii to his niftjesty's 
plenipotentiary of the existence of any design on the part of the 
Spanish government to invade tbe temtorv of France, of any 
attempt to introduce disaffection among her soldiery, or of any 
project to uudeniiine her political institutions; and bo long as 
the troubles and di.sturbanccs of 8pain should be confined within 
the circle of her own territory, they could not be admitted b^^ 
the llritish government to afford any pica for foreign iiifcerfei-ence. 
if the end of the last and the beginning of the present century 
saw all Europe combined against France, it was not on aceouht 
of the internal changes which Prance tliouglit necessa.ry for her 
own political and civil i-eforniation, but because she attempted 
to propagate first her principles, and afttrwai"ds her dominion, 
by the Hword'." ITie system of the Holy Alliance treated 
the international fiociety a.s one for tht mutual insurance of 
establirthed govemuienls, and it was not until it» defeat that 
"the modem state" of which so niuch is heai-d on the continent, 
and of which one essential characteristic is the distinction 
between a state and its government, fully emerged as the subject 
of international law^ 

In considering anarchy and mtsnile as a ground for inter- 
vention the view must not be confined to the physical 
consequences whieh they may have beyond the limits of the 
territory in which they rage. Those are often serious enough, 
such as the frontier raids in which anarcliy often boils over, or 
the piracy that may arise in seas in which an enfeebled govern- 
ment can no longer maintain the rule of law^. The moral efl'ect 

^ We qu-otc the last seiitente only for tha principlcj witho-ut iiiijilyiiig' 
anything as h) the hir'toriral aV'Uuraty of the jiidgmeiit [iass'Cil bj' (.'auniiig' 
on t)L« warR af the Freiicli revolution, further than th3,t it was certainly a 
true jridgmeut so tar ia CUUCefllS the [ULtt iAheti ill t)i<i^ waK by <>reat 
Britain. ^ Seeahovej p. .Ifi. 

^ The piracy whict acquired new vig:iiur in tlie Levant during the long 
wid devaHtating striijrgle fwr tlie indepetideilte of (irewe naa one i>f the 
justiti cations which Great BriUiin, France and llu^ia had fur inter veuiiig. 
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on the neighbouring populations is to be taken into the account. 
Where tliese include considerable numbers iillied by religion^ 
language or ra<-e to the populations suffering from misfule, to 
restrain the foviner from giving aiipport to the latter in violation 
of the legal rights of the misruled state may be a task beyond 
the power of their government, or rGi|uiring it to resort to 
modes of eoiistraint irksome to its subjects, and not necessaiy 
for their good order if thej were not escited by the spectacle of 
miseries which tliey niust feel acutely. It in idle to argue in 
such a case that the duty of the neighbouring peoples is to look 
on quietly. Laws are made for men and not for creatures of 
the imagination, and they must nut create or tolerate for them 
situations wliich are beyond the endurauee, we will not say of 
average human natm-e, since laws may fairly expect to raise the 
standard by their operation, but of the best human natun: that 
at the time and plate they can hope to meet with. It would be 
outside our scope to pass judgment on pi-esent or recent cases, 
but it is by thei?e principles that we must try f^nch interventiung 
as have taken place in Turkey, or as that of the United States 
in Cuba. 

Let us now suppose that a state has intervened in the 
internal aflairs of another, whether with sufficient justification 
or not: does that fact give to third states a right of intervention 
in the same affaii-s, on a principle sometimes advanced as that 
of intervention against intervention? We nmat say that the 
affairs iti question have ceased to be purely internal from the 
moment of the first intervention, even if it wa.s the body 
internationally recogniswl as the government which called in the 
foreign aid. The physical forces of two states are de fmio 
concerned in them, and they have passed beyond determination 
bv national power, in favour of which alone foreign power is 
called on to stand aloof, 'XTiird states may thei'efore step in, in 
support of justice or of their interests so far as consonant with 
justice. 

It only i^emains to observe that the tender of advice to a 
foreign government, even about the internal affnira of its state, 
is not intervention and violates no right, though it is generally 
injudicious. Statesmen must reineiul>cr that tholtgll govern- 
ments And states are different, and it in to states tiiflt the rights 
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giveu by international law belong, yet it is governments that 
they have to live with find whose susceptibilities tliev will 
therefore find it needful to consult. 



The Equality and Independence of' Statfs : the Great Powers. 

The rights of equality and independence are often reckoned 
among the inherent rights of states. With regard to the Urst, 
aemi-sovereign or dependent states are manifestly unequal to 
sovereign or iiulependent onts, and even the latter are ranked 
for wrenioiiial luattei-a in an order of precedence, while it is not 
pfetendtd thut thev are or ought to be equal to one another 
, in the influence which accompanies sti-cngth. Their equality 
consists in the fact that in the received prijjciples and rules of 
international Law, other than those of a teremoiiial iiatui^e, no 
distinction is nmde between grmt states and small, so that the 
influenct of sti-ength is onlv lawful when exerted in modes which 
the right of self-defence does not authorise those on which it is 
esei-ted to resist. Thu^ considered, and theit Is really no other 
way of considering it, the equality of sovereign states is merely 
their independence under a different name. 

We are liere in-eaistibly I'eniinded of the existence in Europe 
of the great powers as a. septirate and recogniised class, and are 
led to ask wliether it can be reconciled with the eqiiidity and 
independence which international law deems to belong to the 
smaller powers. There is no doubt that .sevend times during 
the nineteenth century the great powers Iiave by ngi'eeiiient 
among themsetves made airangenieiits affecting the smaller 
powers without consulting them, and with the full inteiitiou 
that those arrangements sho^ild be carried into effect, although 
it has not been necessary to resort to force for that purpose 
because the hopelessness of resistance in those circumstailttis has 
led to an express or tacit, but peaceable, acceptance of the decrees 
by the states tontcrned. Lord Salisbury described the great 
powers as being, by virtue of the position thus assumed by them, 
the leglslatnre of Europe. In a debate in the House of Lords 
on the Cretan Cinestion and the attitude of Greece and of certain 
British politicians with regard ic- it, 1 9 iMarch 1897, he said : 
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"I do not take the iiiteftTity of the (.Ittomaii empire for a permanent 
do^fnna. It wnsestabliehed by the lafrislatureof Eunip*; it was et^tabliehed, 
itha^ t*eii modified lij- them ; no doubt it will be tnodtfifld »§^iu,...BDt 
what is done "ill be done hy the consent of all the iion-girs by ivhieh the 
integrity of Turkey was mnde pnrt of European law. Mueh was said, 
not I think hy the noble l&nl [Lord Kimherley] but by those who Btood by 
liirii, ill rw lit a in nation of the pnwerw of Europe on this ocirosion. At least 
it may li& said fnf them tliat tfiey afe representing a continuity of pulitVj 
and that they are TTiainta-lnhif; the law of Riirope as it has tjecit laid down 
by the only (inthwrity competent to create law for Eurape. They have 
been defied by a atate which owes iU very esi^ence to the uoncert of 
Europe. Jf it hiwl not been for the concert of Europe the Hullenic 
killfi^dom would never have be*n heard of, ,,,| feel it is OUr duty to sustain 
the federated action of Europe. 1 think it has suffered by the somewhat 
absurd name which han been given to it — the (Uinisert of Europe— and tlio 
inteiitfe importance of the faet has been buried under the bad jokes to 
whieli the word lias given rise. But the fedei'ated action of Europe^if we 
can maintniii it, if we can InaiLitain this legislstdre — is our s><A^ hope of 
escaping from the constant terror and the calamity of viaVy the constant 
preiwure of the luiniens of an armed peaee which weigh down the sprrita 
and darken tbe prospei;ts of every iiatimi in this part of the world... .The 
engagements hito which it enters must ba respected. ...Tiiey must not be 
thrown ti\'ei' at the mere will of an outside power'." 

It would be i iiipituftible to put better the argument in favour 
of the position assmiied by the great power.s and if each of their 
proctediiigs be considered separately, the ratification .subsequently 
conceded to it by the states affected saves it from being a, sub- 
stantial breach of their equality and independence, leaving it 
open unly to the charge of a want of Courtesy in. niauner. It 
stands a;; an example of political aetioHj not to lie condetlliled if 
just. But when such proceeding.s sire habitual they present | 
another eharaeter. They then carry the connotation of right j 
which by virtue of human nature accretB.s to settled castom, and \ 
the acq uie.'^cence of the smaller powers in them loses the last J 
seinhlance of independent ratification. We are in presence of 
the lii-st stages of a protress which in the cour.se of ftges may lead I 
to orf^ani.sed government among utates, a.*; the indispensable 
condition of their peaee, just as organised national government 



' Timr.K of 30 March 1R97. The bad jnkera to whom Lord Salisbury 
referred should reniemher tbiit, siniMi ive habitually speak of "(^niiflerted 
action,*' music has no claim to monapolise the meb-liill^ of "coneert," 




has been the i ndtspen sable condition of peace between private 
individuals. The world in wliit-h the largest intDrc(»in"se of 
civilised men has been from time to tiiiit carried on has not 
always been distributed into equal and independent states, and 
we are reminded bv what we see that it may not aJwavs c-ontinue 
to be so distributed. 

In the mean time the notion of sovereignty or independence 
has; become the object of an extreme, ponsibly exaggerated, 
respect, which in speaking of the political action of states it is 
important to notice. The conclusion of a titaty by which a 
state shoidd restrict iti action, with a due consideration of the 
benefits to be gained thereby and fitoppiiig short of reducing 
itself to a condition of semi-sovereignty, would probably be 
regaitled by few or none in England in any other light than as 
an exercise of its sovereignty. Elseivhere however it is often 
regarded a.s being pro tanto a renunciation of its sovereignty, 
as though the honour and almost the iitdependencc of a slate 
depended on its preserving the utmost possible freedom to act 
on every occasion, unfettered even by obligations of its own 
ci-eation. ITiis feeling, ftlthough w« ntay deem it jealous or 
punctilious, often has to Ih> reckoned with. It was conspicuously 
exhibited in the opposition whieh Great Britain has met with at 
various times in her efforts to introduce, by conventions with 
other powers, a reciprocal right of visit for the siipptession of 
the slave trade. And a notable instance of it baa recently come 
under our observation in the remarks whitll liave been made on 
the International Sugar Union of 1902. Uerogeant ana- kUes 
jusqiiici (uhniHes en matiere tie souverainctv, la Canvciitioii de 
Bnixelles a crei (iii -th-tsv^ ties Hats cmitraiinntx urn- vMtable 
autoriti intern at ion (tie hivest'u de pimvoirit propres. It is re- 
marked that the inteniational unions previously existing for 
administrative purposes, with their head t)uai"ters at Bern. Or 
Brussels, have no functions but such as are simply consultative 
or aneillai'v to carrying out decisions. Touicn lesjhis qi^il est 
nerexsaire di' prendre itne dechion, i^est au.T tdatx mUresscn ou 
a leurs reprhentaiits reintis en coifference qii'il apportwiit de datuer. 
Ei en rl■^^: ^nerule pour ttre obligntoirc cette dei:mnit duit, wn- 
formtment mix tuio^es diplomaiigt/ea, Hrc prise a rttnan'umtc des 
I'oiwc. But among the functions of the Sugar U3iioT> H en p*( qui 



vtmiportent des daemons execictoires »ans appel. II en est qui 
peiiveiit aboutir a dcs decisions definitives ou Jtouvtraines': 

This is the language of an able writer, not unfnendly to the 
Sugar Union, but pointing out, as a ne\»" and interesting step in 
tht organisation of the international society, a peculiarity which 
in England was certainly not noticed as an international novelty, 
whatever consideration was given to its expediency. 

The Moni-oe doctrine proclaimed bv the United States has 
often been eited as a parallel to the position asserted for them- 
selves bv the great powere in Europe, and the two are indeed 
alike in being claims to regulate, more or less, the affairs of 
a t|n;ii-ter of the f^lnbe. But their relations to international law 
are diftlreut. The Monroe doctnne has not been systematically 
oirvied out bv enfoiting on the other American states arrange- 
ments in which they were not consulted, and there ai*e signu that 
those states would not allow it to be so carried out. Con- 
sequently it must staudf at least for the pi'esent, as a policy 
which the United StateH are entitled to entertain so far as its 
application may in eath iufitanct be jOst, precisely as (ireat 
Britain and Russia have their policies for Central Asia ; and it 
would te lienide the scope of the present volume to examine its 
origin and development. 



VOTE. 

Some fact* retatiiiff t« tlie gro'vth of the aiithority of the (ireat powers 
may usefully be (fiveii, as iUuytratiiig what is fast becftminfj a part of 
iiitenjatioijal law. Our Chupieri ow the Principlea itf Tiiiemutionai Lawj 
pp. il2 — 101, may be referred to. 

Al th* eoiig-rees of Vienna, in 1814 — -15 "the committee of the five 
(treat powers" — Austria, France, Great Britain, PruHsia and Russia — was 
furmftlly cfiiistitiited ; arui meetings of eij^iit [wwers, beiiif! tli« five tnpetficr 
with Fortii^a). Spain uud Swe-de-n, whidi Kiid We:ii parties to the alliance 
aKBi[i9t Fritiite, were reuugi lised , The final act was pre[Kired for nignstsire 
by the eight, imt was not wigueit l»y Spuhi, wliicii aiiiong the rcaiwriM for 
refusing meiitimnMl tin; fatt* that the ijlenipotisiitiaritw iif theiive " liad no 
power to deterniLne the rfeBtiny of Tuscany and Parma without the 
(tone urre> ice of the .Spaiiisih pleuipotnntia-i^i and tha.t the a^ct inchided 

' N. PulitiB, L' Oryimivatitm dr FUmott Intemiitionak dim SucrBtr, ill the 
Revue de Science el lie Uginlation Fiiianciire* for January, Febniw; 
March 1304. 



many artkles whifh had not been reported at the meetings of the pleni- 

jintejiUarltw of the eight powers," 

III th« war Iff ISIJ^ the -fini^ller pnwers took part, and t-laimed, but were 
refi|Bt;dr atlmiKsinii t(> th<; i-Onferi^ilC^ii fur Eettling the ternte of ]>e3ce. The 
territorieSi renounced by France and the pecuiiiary indemnity to be paid 
by her were placed by the treaty of 20 November at the disposal of the 
four great allies, who had determirjed their distribution by protocols of 
Sand fi November; and the other states suhraiwsively took tlie shares of 
teiHtory and money thus assigned to th*m. 

At the conffreBa of Berlin in 187Bj Italy now ranking' as a i^eat power, 
Serviii and Rumania were raised to independence, aiiit the indeiwiidenee 
of Montenegro, tilresdy rei^ogiiised Vy the vther great powers, wa? 
re^^ognised by Cireat Britain aiid Turkey. The bonndariea of Servia and 
Mniit*ii«^ro were enlargeil and an oKehatifri! of tenitory was decreed for 
Humania, and it was provided that in alj three religion should he free and 
should not be a eause of incapacity. At the same time 'I'urkey was 
recomiti ended to enlarge the territory of GTceee nt hec pxpenae. Yet 
neither Rumania, Servia, Montenegro nor Greece ivas a party to the 
congress or to the treaty of Berlin, nor was Greeee a party to the 
conveiition of 24 May IBUl, hy whit'li the si\ great powers fixed with 
Turkey the limits of the enlargement which site nas to receive ; and 
although what was treated as an ai;o^pta)]<!e of her new limits had been 
obtained from Greece, it was nut rei:ited in the convention. 

The pOBitJoii of Turkey is ambiguous. It h elear that the six^ wheu 
they are agreed among themselves, treat her as a state on whith their will 
is to he enforced : hence, since the griMt pimers do not decide by the vote 
(if fk itiajority, it follows that at least in ease of difference with her Turkey 
is not dealt with as a great poiver. But when she had arrived at an 
ag'reement with the six on the limits of the enlar^ment to be given to 
Greece^ — and not by way of simple aequiffcence, such as »aa showi] by the 
small stales in 1015, for she obtained the exclusion of" J'"]iirns from tlie 
cession reeommaiided to her at Berlin — she ranked as a seventh great 
power in Imponirig oti Greece the tertns eo settled, as vran practically done 
hy the convention of 1881. 
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THE PROTECTION OF SUBJECTS ABROAD. 



General Principles. 

In speaking of natioiwl jurisdiction we have seen to how 
large an extent the pei-sons and the rights and property of 
foi-eigriw-s art- left to it, pi-ovided that It be exercised with 
integrity and impai'tiality and that there be no riagi'ant injtistife 
in its methods or in the law enforced by it. The like conditions 
underlie the aubjettion of foreignei-s to the administrative action 
of the territorial government, If they are wanting either to the 
judicial or to the adiniiiistrati.ve department, the state to which 
H foreigner belongs hu-s a claim to step in for liiw protection 
whifh often has this in connnon with politieal elHims, that the 
justiee whieh the foreign power demands for its subject is not 
mea^UTable by definite rules. Often on the other hand the 
subject complains of the breiuih of a definite rule included in 
the modus I'irendi of nations, and eveu where it is otherwise 
whatever pertains to justic-e in the i'Ase of an individudl is 
nearly allied to the seienee of law, depending largely aa it does 
on the general notions on which the peoples of Eurojjean 
civilisation are agreed that legal and administrative procedure 
onght to be Ijased, Conweq nently claims which are made in 
order to obtain redress or watisfaetion for wrongs alleged to have 
been done to individual*, and which are not ba-sed on public 
rights, must as a whole be ranked with legal claims. Con- 
stituting as they do exceptions to the general rule of aubniissii; 
to the territorial jurisdiction or administration, they are perh. 
of all pai-ts of international law that on which it is most diff 
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to s&y anything precise, and are pctuliarly fitted for arbitra- 
tion. 

".lustif'ej" Vallel says^ "\% ileuieil, 1*1, by rsfusiiiji tu hear your 
cumpln-iiit^ <tv tlioije wf your siilyett*, (n- to ftilmh tlie latter tw e^tiblisli 
their riftlit before the ordinary roiirt« ; 2iii3, by interposing delays for 
wliidi tiu ^orul reasoti/i i»ii b« j^it'en, niul viiinb are etgiiivaleiit to n denial 
ur still mnre ruiuoiiB; 3rd, by a iDanifei^tly unjusit or partial judgment. 
But tliu injuBtite niust be very evident &iid palpable'." 

On this we may say that it nuist be evident and palpable to 
the general coii.-icience of the peoples of European tiviliaation, 
and not turn on the absence of some security to an accused 
pernon or a litigiitit which does not enter into the eoniinon law 
of those peoples, such as trial by jury or an equivalent to an 
Knglish habeas lorpiiK. Mi- Kvarts, secretai'v of state of the 
United States, wi-ote on 9 December 1877: 

" It tas fnmi the very foundatiriii nf this pivenimeiit been its aim tliftt 
its citlMlls abroad fthouM be asi^ured «f the guaraiiteeB of law; that 
accused persons should be Hpprixed of tlit specilic offence with which they 
mij^ht he dmrffed ; that they should ba uurifruiited with the- witnesses 
against thtm ; that they shnuld have the riuht to be hejird in their on-n 
defein^e, wither hy theniselvc-a or rnich uouiitiel as they might i^hoose to 
employ to re|treseiit them ; iu short thnt t]i«y should liaVe * &ii" S-od 
impartial trial, with the presumptirm tif innocence sitrroundiiij^ them as a 
shield at all ataj^es of tlie jiroee«dhi^s, until tUtiir giiilt should be estab- 
lislied by competent and suflicietit evidence^," 

To this may be added, from a despahh of Mr Hlaine, 
2 June 1881, " th^it an ftcvused person shall be affoi'ded ail 
opportunity for a speedy trial"""; and from one of Mr Fish, 
27 Deeember ISTS, that the trial *'niust be eondueted without 
unseemly hajitc'." Unjust discriiuination is repeatedly found 
among the compkints made in United StateN despatches: as an 
example we may mention that a law, by which tlie estate of a 
person dyitlfj in the country ff^ to be conliafated unless the 
hell's appeared and claimed it, met with an urgent remonstrance 

> Vroit des Gen*, I. 2, ch, 18, § 3S0. 

^ 3 Whartan'e tJifff*t, C23. 

3 Ih. 627. 

' /I/. (!20, TliiH desjMtch was written on tie wcaaioD of the aflair at 

the Virjriiiius (see above, p. IfiT). 



ce. XIV. 



Ge?ieral Principles. 



315 



from Mr Kvarts, 4 September 1879, as an unjust discrimi- 
nation against citi?;ens of the United States'. And Mr Bayard 
wt-ote, 21 Mfty 1885, witli reference tu it tletitor's power of 
obtaining Iijs release by iiiakiiig an assignment of his property 
for the bEnefit of his creditors, that "to close to an alien 
litigant Home given channel of recourse ojien to a native, without 
leaving open some equivalent recourse, is a denial of justice^." 

When there has been a denial or failure of justice the state 
in which it has taken place stands as a ujiit to bear the 
rc-ipouftibility of it. It cannot excuse itself by laying the fault 
on the judges or on a jury, however independent of the executive 
its constitution inakeH them, or on the legislature, however 
defective its laws may he, or on the authorities of a province 
which its constitution gives the central power no means of 
controUinfT while it prevents foreign states from having recourse 
to tlior^e airthoritteti. In 1891 a uiob at New Orleans, "-aN it 
would appear without any protest from state [Louisiana] or 
city governments^," broke open the jail and shot or hung many 
pereons, several Italian subjects among them, who were suspected 
of the murder of the chief of the city police and of tamper- 
ing with the jury which had acijuitted them. 'I'hc pi-esidcnt 
expressed regret for the occurrencct and declared his purpose to 
recommend congress to grant an indemnity to the tamiliet- of 
.the victims, but the Italian government, quite rightly, demanded 
the prosecution and punishment of the leaders of the mob. 
This the president was unable to obtain, fi-om the feeling iu 
Louisiana and the want of power in the federal courts ; and the 
Italian government withdrew the demand for punishment and 
acc-epted a money indemnity instead. 

Ilie gi-ounds on which money compensation to the families 
of the (inu'dei'ed Italians, and -satisfaction to their goveminetit 
for the outi"age by the punishment of the criminals, were due in 
the instance just cited were that good will and due diligence on 
the part of the local authorities would have prevented the 

' 2 ^Vharton's IMgetit, (125. Tlie frequency of tlteir citiiiena' dealings 
witli tlie West Inilies and .Simniuli AiiiBma i& tlie cause of the United 
States deapatt'lieB alvo (Hiding o-ii the Bubjett nf their pi'otectioii, 

' Uk 4J4;5; Vail Bakkeleii's ciiste. 

3 TliuB the summary in Scott's CnHm on fntematinnui Law, p, -32ti. 



occurrence, and that the iiecesHary power in the federal fourts 
would have ensured its punishment. Hut sucli grounds jire olten 
waiitinf^ when foreignois sufftr in the couTst.' of distiirtmuces 
beyond mere riots. During an insurrection the best wiU on the 
pai-t of th<! state governiiitnt, l»uked by the be.st laws, is often 
unable to prevent or to punish regrettable Qccurrent-es. In 
those citcUnistanceN it is not usual for a state to iodeiiiiiify its 
own .■subject:', and for^i^ers trtH llAve no better elajm than 
nationals in a matter not gent-rally iveogiiised as one for 
indemnity; while the maxim nemo tenetitr ad hnposKib'iUa 
negatives any responsibility of the regular government for an 
indignity whieli the insurgents may have offered it out of the 
reach of its forces. Foreigners must even be content to submit, 
in eonimon with natioimls but not by way of diserimination 
from them, to those meayure.s bevor<i the oidinary course of 
law or administration which the government may find it 
net;eK,suiy to adopt for the suppre.ssion of the insiin"eetioii, so 
long a.*h they do not tonHiet with humanity or with substantia! 
justice. Every state in turn resorts to such measures when the 
necessity for them arises, and covers them vx jHini fitcta by an 
act of indemnity if they are not provided for in advance 
by exceptional laws for extiwirdinavy oeeasions. During the 
American civil war president Lincoln nuupcnded the writ of 
habeas lorpws, claiming constitutional authority to do so under 
the so-ualled war power, which the Supreme Court, of course 
i n eft ectn ally, denied him. Earl Russell complained on behalf of 
British subjects, but ultimately and rightly acquiesced. The 
measures for putting down insurrection might be fruatrated if 
governments had any other duty tow-awls foreigners than to see 
that they are applied to them on an G([uality with nationals, 
without undue harshness, and with reasonable grounds in the case 
of each person. If, while governments observe these conditions, 
they are in conflict with and overrale any other authority of 
their state, as Iiincoln did the Supreme Court, their position at 
the worst i.s that of having possessed themselves of power by a 
coup (Fitut, and international recognition is not denied to those 
who strike successful coups iVetat. 
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Contractual claims. 

Coining now to a more particular <^oiiside)'«tion of the 
protection of subjects in itspect of t.he contrat-tual ckiiiis which 
they iiiav have in foreign cou ntrien, we may lii-st iiotit'e that the 
United States have been led, by the great extent to which their 
citizens have engaged in enterprises in countries when? the 
security of civil right-i has not been of the highest order, to 
adopt a very cautious polity. Mr Seward, secretary of state, 
wrote on 27 April 1866: "The people who go to these regions 
[South Aiuerici] and encounter gitat risks in the hope of gi-eat 
rewards must be regarded as taking all the ciix-uinstanee.'; into 
consideration, and cannot with reason ask their government to 
complain that they st«]td on a common footing with native 
Hubjects in respect to the allegt'd want of an able, prompt and 
conscientious judiciary, Wa cannot undertake to supervise the 
arrjingemeiits of the whole world for litigation, because American 
citizens voluntarily expose themselves to be concerned in their 
deficiencies'." This language points to a sparing exercise of the 
common right of intei-feriiig in case of a denial of justice, and 
we believe that such has been the practice of the United States 
where there has been no unjust discrimination against their 
citizens. 

In the cjise of contracts between their citizens and foreign 
governments the United States appear to go still further. 
Mr Fish, secretary of state, wrate with reference to such cases on 
27 June 1870: "The depai-tnient has usually limited its inter- 
position to aiithorining the proper diplomatic agent of the 
government abroad to use his persoiial good olfites toward 
obtaining relief for the claimant. The reason for this policy is 
that claims based on contract are supposed to stand upon a very 
different footing from those which arise from injuries to person 
and property committed by the authorities of any foreign 
government'.'" But this is not made an abaolute rule, 
Mr Frel inghuysen, secretary of state, wrote on 17 January 
1884 : " There are also cases, but not conimon enough to form 

' 2 Wharton's Diffrift, 655. 
" lb. 6Se. 



a rule of action, where^ the bonds of one government being 
wholly or lat'gely held by the fitizenn of another, ujion default 
theit'of ilie guvernnieiit of »'hu1i the ereditoiij mt t:itiKens uiay 
endeavour by diplomatic renionstraiict.' or negotiation to effbct 
an international af^reemeut between the two eountries, pre- 
scribing time and manner of adjustment ^^ And Mr Cass, 
seci«tary of state, in a despatch of 25 July 1858, promised 
interposition on behalf of citizens whcie contracts with foreign 
aiithoritieH should be declai-cd forfeited^ " Unl&ta there has l>een 
a fair and impflrtial investigation in wueh a manntr as to satisfy 
the United States that the proeewling lias been just'." Possibly 
a distinction may here be intended between enforoing a contract 
and allowiniT it to be deelai-ed forfeit. 

It appears to us that contracts with foreign governments 
ought not to be treated as forming a single class. We will 
repeat on that point language of which ten years' experience 
and relltTtion have eoiifirnied to us the juistice. " A distinction 
seems to exist between the case of bonds forming pact of a 
public loan on the one hand, and contracts such as those for 
concessions or the execution of works on the other hand. 
Interests of the latter kind usually tnjoy regular protection by 
law, notwithstanding that a goveniinent is the defendant against 
whom I'elief is to be sought. There ia a petition of right, a 
court of claims, or an appropriate a^nMnisttati^'e tribunal before 
which to go. The ease is not essentially different from any 
other arising between man and man. The foreigner who has 
contracted with the goverimicnt has not elected to place himself 
at its mercy, and the rule of equal treatment with nationals 
requires that he shall have the full benefit of the eatahlished 
pi-ocedare, while if in a mre instance there is no such established 
procedure, or it proves to be a mockery, tlie other rule of 
protecting subjects against a flagrant denial of justice also comes 
in. But public loans are contrac-ted by acts of a legislative 
nature, and when their terms are afterwards moditied to the 



' 2 WhartoH'H Dii/Pirl, fiS3. And nee Mr Evarts, 31 Got. lUi", ad- 
mitting "an exception to the RCM^riJ rule" wliere the govenicneiit in 
question does not hold itself 3.menable to judicial suit by foreign ctaimants 
on ccmtractfl made by it 

« ih. mi. 



disadTantage of the bondholders this is done by other acta of a 
legislative natlil"e, which are not questionable by any proceeding 
in the L'oiintry. If therpfore the vuh of tqUal treatment with 
iifltionalK be looked to, the foreign bondholder hat no ease unless 
he Is discriminated af;ainst. And if the rule of protceting 
subjects against a Hagrant denial of justicy be looked to, the 
reduction of interest or capital is always put on the ground (if 
the inability of the country to pay more — a foreign government 
is scarcely able to determine whether or how far tliat plea is 
true— supposing it to be tme, the provisioHs which all legisla- 
tions eoiitain for the relief of insolvent debtors prove that 
honest inability to pay is regarded sk a title to consideration — 
and the holder of a bond enforceable only through the inter- 
vention of his government is trying, when he seeks that inter- 
vention, to exercist a. different right fi-«ni tljat of a person whose 
complaint 18 the gross defect of a renaedial process which by 
general understanding ougtit to exist find be effective'," Hence 
we think that the assistance of their state ought not to be 
granted to the bondholdei^s of public loans, unless the defaiilting 
government prcsunics to treat its internal and external debts on 
termt" of inequality unfavourable to the lattei'. But we see no 
reason for not gj-anting, on other contracts with foreign govern- 
ments, the same assistance which, on the general principles 
relating to the protection of subjects, is due to tlicm when 
suffering the denial or failure of justice on their contracts with 
private persons. 

Hall however sees no difference in principle between what 
may be called the private contracts and the public loans of a 
government, though he admits a diffei-ence in practice relating 
to theiri. And both Lord Palmerston and Lord Saliwbui'y 
niainbiined the view that the right of intervention on IjchaJf of 
boiidhotders is nnc]ut*tionablG, although its exercise ought to 
depend oit the balance of considerations, the amount of loss in 
the particular instance being weighed against the general 
expediency of discountenancing hazardous loans. Continental 



' Chapters on (he Prinnpirs of Intemationai Lnw, p. 107, witli ^itine 
vfrrbal aLteratioiis. 
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winters uphold wtich intervention Jis an important exercise of the- 
rig;lit of self-preservation applied to the national fortuned 

It remains to notice a spedtil and we think wise rule of the 
United States. "By adopting a foreigner undtT any form of 
naturalisation a.s a citizen, this government does not undertake 
the patronage of a claim which he may have upon the country 
of his original allegiance or upon any other govtniment. To 
admit that he can charge it with this^ burd&n would allow him 
to I'all upon a dozen governments in Kitceession, to each of which 
he might transfer his allegiance, to urge his claim. Under such 
a rule the government supposed to be indebted could never 
know when the discussion of a claim would cease*,'' 

' Rivier snye : La fortune ditt paTlieiiliera, nujtU de f^itt, forme un 
^Umani de la nc/uatxe ti de In pronpt'i-itf; de fEiiil niniie^ II e inUrri au 
DiabiHen, n Cafcrauxement de rt-tte for(U7ti'.. Af lioiie die esl minpmmi^ par 
ie fait d'xin Etrd iHftitiger 7"' u/imhiittlTP tiiiil *ec finiinee//, <jiii triihil Ja 
coTifinnce que fr* jHirtivMtUtrs ont eti at Jiti hmquilft out "otuicrii A sm eniprwiUe 
a dem cmttiiioitu qui tw. nonl pun olmfnwei, i/iii viule nifn stiijiigeinF.fUf ii teuT 
egard, Ciilat unquei apjMtriieiiimnt k.n jttLrlh-iilier4i Icsrn fM cvidemment autariei 
a prendre kitr« inten'/Jt en wupji de fa manitre qit'il jugera canvenahle. T. T. 
J). 272; uiidei' tlie general head of ft dr<^t de eonstnw.tion. 

» Mr Fish, Hj May mil. 2 Whartcii's Digenti p. fiSti, 
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INTEROCEANIC SHIP CANALS. 



TwE airangGniGiits fis to tte Suez cana!, and as to the 
intended "ship canal to connect the Atlantic and Pacific oceans 
by whatever route raay be considered expedient^," belong to 
international law not inertly in the Loose sense in whitli a 
knowledge of that law includes a knowledge of the principal 
contractual arrangements existing among states. Those canals 
are oi- will be of strategical aiid commercial importance so great 
that tliey could not be left simplv as internal waters of the 
states through the territories of which they pass, nor on the 
other bund did the general interest allow of their being treated 
on the sfinie footing rs natural straits, A system therefore had 
to be elaborated in the ease of the Suez canal, as the first, by 
the joint influence of facts and of negotiation; and now that 
that system lias been applied to the intended American canal 
by the Hay-Pauncefbte treaty between the two great North 
American powerHi Great Britain and the United States, it must 
be con&idei-ed as the mndiis vivendi established for a class of cases, 
though a restricted one, and therefore as belonging to inter- 
national law in the narrower sense as much as any otJier rule of 
that science in establishing which the concrete as well as the 
abstract has had to be taken into account. Some detail on the 
process of its elaboration may be excused as an illustration of 
the growth of international law. 

^ The description in the preambla to tbe Hay-PflBnc*fote trmly of 
JB November llWl. 

VIE.. ' 
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The Pliaraohy and EHoleaiies contemplated a canat from the 

Nile to the Rfd Sea, but the first recorded suggestion of a canal 
across the isthmus was made to Mehemet All in 18B8, by two 
French engineers, old Saint Bimonians. The pasha asked the 
advice of Prince Mettemich, who postponed giving it till the 
plans should b^ reported pi'actitable by th& (jngineGrs consulted 
on behalf of Egypt ; and when this was done in 1838 he advised 
that the canal should be undertaken but neutralised by a 
Ijuropean treaty, probably not attaching the strict meaning of 
neutrality to the term. The project however remained for 
a time in suspense, owing to the troubles which arose from the 
overweening ambition of Mehemet ; and when, at the conclusion 
of those troubles in 1841, the closure of the Bosphorua and 
i;)aTdanetles to ships of war while the sultan is at peace was 
embodied in the convention of London betw-eeii the great 
powers, Metternieh pointed out that convention to Mehemet 
as & preeedent^i The fii-st concession was made by Sai'd Pasha 
on 90 November 1851 to M. Fei-dinand dc J^esaeps, who in 
pursuance of it formed a company with statutes dated 5 Janiiaiy 
1856, fixing its seat {iit'ge sodal) at Alexandria but its a^liuinis- 
trativKj legal and jurisdictional domicile at l*ari.N, and adopting 
for its regulation the principles applicable to French sottet^i! 
anont/mes (arts. 3 and 73)*. A second conceMsjon of the last 
mentioned date recognised the company, and declared (art. 14), 
subject to the isultan'a ratificatiou which was iicccijiary for both. 
concessions, " that the canal and the ports dependent on it shall 
be for ever open, as neutral passages, to all merchant ships 
crossing from one sea to the other, without any distinction, 
exclusion or preference of pei"3ona or nationalities, on payment 
of the dues and observance of the i-cgulations established by the 
company.'' But nothing was said a,bout ships of wai'. 



1 SirTrav«rH Twjs&, in 7 H- de D.l. et deL.C RSi, and in the An niiaire 
de ringlUuC de Druit fiilemiilionuJ, 1879/80, pp. 114, lia. 

^ Tlifcetftcitrtf this is to tnak« the iiatiorialitvof the eompaiiy Egyptian, 
while tra-iisferriiig to France and French Ia.w the conf.e<| aeniies as to the 
internal fnanagemeiit wliicli would generallj' result from the iiationaJity of 
a company. See the C'fnciifsi(»ts, Cnnvenlwnn, iflaiiden and Ifj;-tif)tiiliinui of 
tfie J^'iiez Ganni Compiniif, with the Sultnnif Firman: Parliamentary I'aperB, 
Egypt, no. ft(l8rtj;; e. UIG. 
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Two difficulties retarded tlie ratification of the toncessions 

by the aultaii, who in a matter of sucfi worldwide importance 
could not well act without the approval of the powers. One 
way that the concessions included not only the land required for 
the canal and a freshwater communication which the eonipany 
was ecnpowered to malve between it and the Nile, but also all 
the public land which should be irrigated and brought into 
cultivation by the company, subject after ten years to the same 
taxes as ssimilaT lands, an immense grant which was left indefinite 
by the maps referred to in the concessions not having been 
really made. The objection raisetl to this establisfmaent of 
a practically French company as lord of the soil in the heart of 
E^ypt was ultimately met by the company's abandoning to the 
pasha its right to the freshwater canal and tlie land grant ill 
fonntittioil witli it, in coniiidfcration of indemnities often million 
francs for the former and thirty niiHion for the latter. The 
othei' ditticulty wa^ Lord Palmerston's desire that the canal 
should not be large and deep enough to attmit line-of-battle 
ships, to which the Porte on 1 August 186S directed the pasha 
of Egvpt to give effect, but to do so was found to be impractic- 
able because the sise of merchant ships liad increased so greatly 
that to admit them and exclude line-of-battle ships was no longer 
possible, and the point was tacitly dropped. The final terms 
were embodied in a contract of S2 February 1866 between the 
pasha and the company, by art. 10 of which the Egyptian 
government reserved the right of " occupying every position or 
strategical point which it should deem IIece^^^ft^y for the defence 
of the country, such occupation not to ob^^truct the navigjttion 
and to respect the servitudes attached to the banks of the canal." 
This contract was confirmed by the sultan*s firman of 19 March 
18f]6, and the canal was opened on 17 November 186fl. 

Thus when the iVanco-Gernian war broke out in 1870 the 
Suez ui.nal was territorial water, .subject to no other modification 
of the usual rights in .'nich water than an engagement not to 
exclude merchant ships or obstruct their passage on any ground. 
The passing of belligerent ships of war through the canal would 
therefore be legally a breach of the neutrality of the Turkish 
empire, and whichever party to the war was not the fir-^ 
pass through might complain of the other''s doing ao 
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equal libertv for hiniyelf till the strict law should be applit?d to 
both. Nevertheless the ^hips of war of both belligerentK used 
the canfll without any coiuptalnt being made. And disputes 
having arisen about the conipany's tiirifl, an intemationaJ 
L'Oiiuiiimon fttfsenibted at Coiiatantinople drew up, under date 
18 DeceiJiber 1H73 and with the signature.'i of the dek'^atea of 
(ill the maritime powers of Europe except Ptirtiigal, which 
ahstaiiied for other reasons, a scale of dues in which those 
payable for ships of war and transports were inserted without 
any exception of belbgerents. But those incidents, important 
as they were, could not be considered as sufficient to settle the 
question, and tn tht beginning of 1877 the sharehoWers of the 
company were naturally anxious at the evident approach of war 
between Turkey and Kussia, whicli would raise the questiou in 
the acute fonn resulting from the territorial power being one 
of the belligerents. By that time the British government had 
become one of the largest shareholders, and in.'spired by that 
interest, by its duty as a f;i'eat power to consider the general wel- 
fare, and by the poeuliar importaiice to it of the canal as furnish- 
ing the shortc.'it route to India, it took aetiuii which was dearly 
political as di^tingui.'ihcd from legal and was universally approved. 
The company's bulletin of 12 February 1877 published the 
following communication made by the British government to 
the general ineetin}; of Bhareholders. " jVn attempt to blockade 
or Otherwise interfere with the canal or its approaehes would be 
regarded by H.M.''s government as a menace to India and 
a grave injury to the commerce of the world. On both these 
grounds any such step, which they hope and believe there is no 
intention on the part of either belligerent to take, would Ije 
incompatible with the maintenance by them of an Jittitmle of 
passive neutrality.'' An attempt by the British government to 
unite that of France with ibi action led to no result, but the 
former having made to the Russian amba-ssa<lor (^lay C) a 
communication similar to that made to the company, Prince 
Gortchakow replied (May J^g) that " the imperial cabinet will 
neither blockade nor interrupt, nor in luiy way menace, the 
navigation of the Suez canal. They consider the canal as an 
international work, in which the commerce of the world is 
intei-ebted, and which should be kept free from any attack." 
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On May 4 Lord Derby made known in the House of Lords 
a (letermi nation to maintain the free passage of the canal for 
British whips of war, whertupon M. de I^sseps proposed to him 

to se&li an iiitei-natioiial agreement on the wubject, but Loi-d 
Derby answered that the proposal was '* open to so many 
objections of a political and practical eharacter that [H.M/s 
government] could not undertake to recommend it." And he 
intimated to the Porte and to the khedive (to which rank the 
pasha of E^ypt had been raised in 1867) that H.M.''s govern- 
ment wonld txpet-t them to " abstahi from impeding the 
navigation of the canal, or adopting any measurea likely to 
injnre the canal or its approaches ; and that [they] were firmly 
deternnned not to permit the canal to be made the scene of any 
combat or other warlike operations '."" 

The general acquiescence in the principles thus laid down 
by Great Britain anil Russia, and the ust of the canal, subject 
to them, by both Russian and Tm-kish ships of war, established 
an unqne-stionetl understanding that no hostilities or warlike 
operations should take place in the canal, that its mouths should 
not be subject to blockade, that on that footing the canal should 
be free to ships of war of belligerents, and that the territorial 
power, if a belligei'cnt, should stand in those respects on the 
same footing eis any other power. Frum theise lines th^i'e has 
not since been anv deviation, though more had to happen and 
be determined before their embodiment in a convention. Con- 
trasting the system with tlint in force for the Sound and Belts, 
we see that the territorial power, if belligerent, enjoj's a protection 
from hostilities in the artificial strait and fi-om blockade at its 
mouths whitli is tntirely wanting to him in the natural stTiiits ; 
that neutrals may profit by that prohibition of blockade in cases 
whei-e, if the strait were a natural one, they would have uo 
security for their commerce but that i-esuSting fioni the territorial 
character of the water whicli might otherwise be the scene or 
base of a given operation; and that on the other hand the 
territorial power is obliged to permit the free passage of his 
enemy, which in a natui-al strait he is not*. 

" A7\naaij-K, 187!)/80, pp. 112, 113, 126; Parliamentary I'ap 
no. 1 (1H"7), aiid Russia, no, 2 {1077). 
^ 'Aee above, p. 1113. 
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In the summer of 1882 the insurrectiotiarv movement of the 
Egyptian army under Arahi Paslia was generally <!on.sidei-ed to 
threaten danger to the canal. Arahi had e^xpi-essed his intention 
of respecting it^i immunities, but the same fonfideUtrc could not 
be felt ill the intentions of a reviilntionary jjovernmeiit, and of 
leaders not yet firmly seated in their places, as in those of rulers 
tested by espericnce and holding a rtsponslble position in the 
commonwealth of nations; and confidence is the life both of 
statesmanship and of trade. A t^onference was sitting at Con- 
stantinople on the meaus to be taken for refitoriiig order in 
Efjypt. Sijfnor Mancini, the Italian minister for foreign affairs, 
had desired from the fii-st that it should undertake the prepsiration 
of a complete international agreement with regard to the canal, 
but he did not sncceed in getting its object so extended. When 
the danger to the canal waj< considered to have betomc imminent, 
England invited France and Italy to join her in measures for its 
protection, M. de rreycitiet agreed, hut the French ehamber 
threw out his bill for a pecuniacy credit for the pcupose, and his 
ministry was replaced by that of M. Duclerc. MaiicinL aJso 
agreed, but only on condition that the protection should take 
the form of a maritime police in which it sliould be open to all 
interested powers to join, and that operations on land should be 
reserved for a furthel' luidersitanding in case they shoidd become 
neeessarv- At the twelfth meeting of the conference the Italian 
representiitive made a proposal in that sense, so worded as to 
seem to point to a permanent international maritime police for 
the canal. At the fifteenth meeting Germany, Austria, Ruissia 
and Turkey adhered to the proposal ; and England did so also, 
but on condition of the measure being only temporary, and 
reserving the right of any power to land troops for the security 
of the canal, and, expre.s,sly, her own militarv operations under- 
taken with a view to the restoration of the khedive^s authority. 
But the conference was already moribund ; joint action by all 
the powei-s for the protection of the canal could scarcely be 
hoped for by the most sanguine ; and Pinncc Bismarck had 
objected to a majidate for action being given by all the powers 
to some of theni, because it xvould, he said, " create an imlitnited 
reaponsibiiity for the measures resorted to, without control over 
them and without the possibility of withdrawal." The isolated 
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action of England remained as the only practicable course, and 
in spite of tlie formally correct protest of M. de Lesseps Sir 
Gfimet Wolseley''* expedition entered the canal at Port Sfi'i'd, 
sailed thi-ough it to Ismailia at its centre* there diHembarkcd 
troops and munitions of war, and made I^^mailia the ba'4e of the 
operations which i"esiilted in the victory of Tel-el-kehir and the 
occupation of Cairo. 

These were warlike operations, such as bv the general under- 
standing since the Russo-Turkish conHict were to be excluded 
from the canal. The party ajjainst which they were directed 
was the actual government of Egypt, and although it was a party 
of in.'^nrgetitw a^ainat a kgitiniflte ruler, yet on that ground to 
pretend tliat they were merely operations of police would be 
equivalent to denying the name of war to Waterloo. But the 
other powers i-eceived them with tacit acquiescence, which must 
be taken to have shown tliat no understanding would be allowed 
to interfere with the task of protecting the canal, when under- 
taken in case of necessity and in good faith, and carried out with 
no serious disturbance of commerce. 

The cH'cupation of Egypt by England, and her refusal to 
renew the dual control in that country which England and 
France had enjoyed before Arabi's insurrection, led to Loi-d 
Granville's circidar of S January 1883 to the powers in which, 
among other tilings, he stated the bases of an international 
agreement with regai-d to the cai>al which H.M/a government 
thought might be concluded with advantage. It is not necessary 
to suppose that he thought differentlv from Loi-d Derby of the 
political and practical objections to which the proposal of such 
an agreement might be open, but it was plain that the other 
governments would requii^e some more express security for the 
freedom of the canal, now that it bad practically fallen into the 
hands of a strong state, than they had been content with while 
the territorial power, virtual as well as nominal, was a weak one. 
From this date therefore the cjuestion of fixing the legal system 
of the canal by treaty was regularly before the world. Li 1H85 
a commission of delegates met for the purpose at Paris, Spain 
and the Netherlands, and Egypt with a couKultative voice, bei 
represented on it as well as the great powers indnding Tr 
The result was a draft to which the only objections wt 
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by England and Italy. The most important objection related 
to an article prohibiting acts of war, or preparatory to operations 
of war, being done "in the approaches to the lanal or in the 
territorial waters of Egypt," England and Italy desired to 
substitute " in the ports of access, as well &s within a radius of 
three sen milea from those ports'"; white the other jjowers, in 
maintaining the words objected to, reserved the extent of the 
territorial waters of Egypt for an ulterior agreement. The 
Kiiasiaii delegate, M. Hitrovo, had maintained, in the sitting 
of 1 1 June, that " the treaty would be illusory unless the 
approaches of the tanal were made to comprise a neutral passage 
through the Red Sea into the Gulf of Aden." Afterwards the 
negotiations were resumed between England and France, who jn 
October 1887 agreed to an amended draft, which was signed by 
Turkcv and the other powei-s on 29 October 1888 and is known 
as the Suez Canal Convention. 

The ratifications were deposited at Constantinople on 
22 Dec. 188a, hut not exchanged. At the conference in 1885 
M. Bnrrere, one of the Freneh delegates, as reporter of the 
drafting committee, stated that it had abstained from examining 
how far the treaty which it was preparing was compatible with 
the then transitory and exceptional condition of Egypt. And 
at the close of the conferenre the British delegate's, in presenting 
such a draft as their government was prepared to acreptj stated 
that they "consider it their duty to foruiulate a general reserva- 
tion aii to the application of its provisiona in so tar as they 
would not be compatible with the transitory and exceptional 
state in which Egypt now exists, and as they might tetter the 
liberty of their gorernment during the occupation of Egypt by 
the fortes of Her Britannic Majesty." In 1887 Lord Salisbury 
accompanied his acceptance of the Anglo-French di'aft by a 
renewal of that reservation, wliit;h it may be presumed has not 
been i)nconnet.:ted with the delay in the exchange of the ratifica- 
tions of the Suez Canal Convention. Now, by art. 6 of the 
Angio-Fi-ench Declaration of 8 April 1904 respecting Egypt 
and iMoi-oceOj "H.B.M.'s government declare that they arlhere 
to the stipulations of the treaty of the 29th October 1888, and 

1 Purliameiibiry Papers; Egypt, no. 19 {1885), p. Stt^ ; Egypt, no. 1 
(1888), p. 3«. 
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that they agree to their lieing put in force""; so it is to be 
expected that the ratifications will he exchanged, if thej have 
not already heeu so, But whether with or without an express 
reservation, it must be coiisidL^red that, iu future m in 188^, 
rules having the freedom of the Suez canal for their object 
cannot be interpreted as hindering the protection of that 
freedom bj the power best able to give it, in good faith and 
with no avoidable disturbance of commerce. 

The articlea of the Siiea Canal Convention may be sum- 
iiiarised tm follows. Art. 1 : Tlie canal is to be open, in war as 
well Hs in peace, to ships of war and merchant ships of all flags; 
and is never to be blockaded. Arts. 9 and H relate to the 
security of the company's property and of the fitshwater canal. 
Art. 4: No act of hostility, or intended to obstruct the free 
navigation of tlie canal, is to be done in the canal or it-s poi'ts of 
access, or within three sea miles of those ports, even should the 
Porte be a belligerent po*er, Art^. 4; to 7: Particular pro- 
visions relating tf> ships, munitions and nrntcrial of war, prizes 
and troops, which will interest lis when we come to the laws of 
war. Art. 8: The duties of the repi^esentativesi of the signatory 
powers in Kgypt with regard to securing the freedom of the 
canal, now modified by the Artglo-French declaration above 
referred to. Aits. 9, 10, 11: The duties of the khedive and the 
Porte with regftl'd to securing the fiv^edom f)f the canal. The 
immunities of the canal are not to apply to measures taken for 
the purpose bv the sultan, or by the khedive in his name, with 
their own forces, or to those which the Porte may concert for 
the purpose with the other powei-s. But in any case the 
measures arc not to be an obstacle to the free use of the canal, 
and permanent fortifications ai'e not to be erected. Art. IS : 
No power in to seek territorial or {Tonimercial advantages, or any 
privileges, with regard to the cana). But the rights of Turkey 
as the territorial power are reserved. Arts. 13 to 16: Not here 
important, except that the convention is not to be liniited by 
the canal company's concession, which is one of 99 years. 

In dealing with the extension of the system thus established 
to the other, still future, artilieial interoi'cauic waterway of the 
world, we are not concerned with the negotiations and quest 
relating to the right to construct and regulate the latter 
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ended in the supersession qf the Clayton- Bui wer treaty of 
19 April 1850 between Gi-oat Britain and the United States by 
the H ay -Pa.1 in refute treaty of IS Novtjmber 1901 betw€?eii the 
same powers, and in the purchase by the United States of the 
half executed Panama canal, and a treaty between them and 
the new i"cpublic of Panama, througli whose ten"itory it paeses. 
The result is that the United States fully enjoy so far as 
coTiceniK that eanal, and eiijoy as against Great Britain so far as 
concerns any other route which the intended -watevway between 
the Atlantic and Pacific oceans may take, the right of com- 
pletion or construction, as well as the exclusive right of 
regulation and management of the canal when finifshed; in short» 
a position combining that of the Suez Canal Conlpali}' with that 
of the territorial power. For their conduct in exercising those 
rights the United States adopt by the Hav-Panncefote treaty^ 
as the basis of what is called the neutralisation' of the canal^ 
"the following rules, substantially as embodied in the con- 
vention of (loii-stantinople for the free navigation of the Suez 
canal, that is to say ; (1) The canal shall be free and open to 
the vessels of conniifrce and of war of all nations obsen-ing these 
rulen, on terms of entire et]ualitv, sO tlmt there $hs,ll be no 
discrimination agHinwt any such nation or its citizens or subjects, 
in respect of the conditions or charges of traffic or otherwise. 
Such conditions! fUid chargeH of traflic shall be just and equitable. 
(S) The canal shall never be blockaded, nor shall any right of 
war be exereised nor any act of hostility be committed within it. 
The United States however shall be at liberty to maintain sucb 
military police along the canal as may be necessary to protect it 
against lawlenNness and disorder." The remaining rules are 
practically similar to those of the ^uez Canal Convention relating 
to >>bips, munitions and material of war, prizes and troops, and 
to the security of the property connected with the canal, rule 5 
expressing that the provisions " shall apply to waters adjacent 
to the canal within three marine miles of either end." 

To the system thus established for the Central American 
canal of the future the express assent of the European states has 
not been invited. Their assent may be assumed from their own 

' It is not really n e iitra I i nation, ^inte neutrality (ioes not Jidniit tlia 
pafisa^e of liellig^retit fortes acrwsfi tlie tei-ritory. 
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establislmient of the same system in the old worfd, and because 
the concurrence of the two great powers of North Ameiica must 
carry for that part of the new world something of the same 
authority which the coiicui'i-cnce of the great powers carries for 
the oldj especially with relation to a waterway so vitally 
affecting the <iommunication between the Atlantic and PariHc 
coasts of each. We may ti-eat the conditions, under which 
interoceanie ship canaJe can be made conducive to conamen'e and 
all peaceful development, as being hfiiicefoith an ascertained 
part of international law. 



NOTE. 



llie lat4>st developmetit of th« law -oi' the Sues i;ana.l has occurred 
w}|ile this \'oluii]« was passing' thrOugb tUe pi'iJSS. Uufiiig their "'aT with 
Japan the Rufisiaiis made prkeK iti the Hed Sea of Dentral shipE- lalleged 
to carry ^inrtraliftrid of wiLr, and desired to tarry tliem home for adjudinatiim 
through Lhe <:aiiJili "Now tlie Iblffl Cmiyejition, amongst other provisionsj 
declares that tlje taual shall he free and open alike to warships and to 
prises. But a prize in th-e onlin^iry a«'i;epfc»tiuii U v, vesstl nianiieii by the 
captors. The captors nf the vessels referred tn, liavhi^ neitlier oflii:erii uor 
men to sparo for such a purposOj. found themeelves in a difficulty. For 
accooiing: to advices cabled from t'ltiro, the Couiit.il of Ministers hadj 
in view of the captures or their probability, resolved that no belligerent 
Wdl'ship ehduld b« nllowed to escort a priae thmngb tbe Catiul. 'ITie 
decision was eniitiently wise, for i-.fl*es are not unkniiwu of attempts 
at rescue or es-isipej and any .<Ticb event in tlie narrow water of tli6 cjtnal 
mi^ht easily result in the bloi:king of the thiHH^ige. In thi» diffit;ulty the 
Russians dec:ided to release their priiseB." Timtx of 25 July 1H04, "from 
a eorr^puudeut." 
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INTEHNATIONAL ARBITRATION, 

BEING AN ARTICLE WHICH APPEARED IN THE 
INTERNATIONAL JOURNAL OK ETHICS FOR OCTOBRR 1896. 

[Thu article u reprtnled m U Mood, iU itubxtunce fjtiitg eti/i upplicaMtt. 
The reader in rf/erjvfl to pagen 28!) — 202 /iftciw.] 



1. Intenmtional Arbitration contrasted with 
International Government. 

Is the early years of the seveateenth century, Henry IV of 
Frant'L- antl his minister Sully were hiisy elaborating what they 
calleJ the Great Design. Christian Europe, eschidiiig Muscovy, 
was to be formed into an orgatiised budy with a government — 
legislative, judicial, executive — batktd bv a cumiiion fort^e of 
two hundred and Beventy-three thoutiand ^oldicri and one 
hundred and seventeen great ships. For thiN purpose its 
political boundaries were to be rearranged in a very thorough- 
going inaniiev,so that six hereditary and six elective crowns with 
three republics shoidd form the fifteen states of the federation, 
sufficiently equal in strength to secure its stability. Even the 
internal affaii"s of these states were to be so far subject to the 
conimoii government that domestic wars of religious and poli- 
tical faction.^ should be prevented equally with international 
wars. The king and the minister well knew that sueh an 
institution could only be established by force, and it may be 
doubted whether they dreamed of its establishment as possible 
even a-s the result of the entci-prises which Hemy was prepai'ing 
when the knife of Ravailkc taded hk life. 
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But even the visions with which kings and ministera a-nmse 
themselves require sonrn; explanation when ttey depart so far 
from the common. Arbitration and mediation wero not un- 
known. There has never been a time in history when they 
were unknown, and they had often been the instrLinients of 
maintaining peace. Why, then, did Henry and Sully not take 
them aw the basis of the method by whii-h they dreatned of 
seeuring perpetual peace? The anwwer is that the i-cnaissance 
had nut quite spent its force, and the renaissance, like Fi-anee 
herself, wjw bold and lojjica!. Over independent states there 
could be no power to enforce submisNion to arbitration or per- 
formance of an award. The path which had led to the existence 
of so inucb social oi-der as was enjoyed within a state was 
the submissioTi of individuals to government. Perpetua] peace 
could not exist between statas unless they, too^ submitted, 
to some government, fsacrificing a part of their independence 
to found an ordered connnonwealth of nations. At the same 
time the slow processes of evolution had not been studied; 
what the best spirits of that fige saw to be ultimately necc-isary 
they could not believe to be immediately impossible. 

The vision of the Great Design long haunted thinkers, 
though statesmen had done with it. Saint Pierre, Bcnthauij 
and Kant in the eighteenth century — even Saint Simon in the 
opening of the nineteenth— formed projects of perpetual peace 
founded on tlie .submis,sion of states to government, though^ 
not having armies at their back, they could not imitate their 
iHustriouts foreruiuiers by propasing the preliniintiry rearrange- 
ment of Christendom. But now thinkers, too, are no longer 
under the spelt. Thev have turned from sketching imaginai'y 
international governments to the more practical, or more iin- 
niedifltelv practitrah task of promotmf^ international arbitration. 
Two poweri'ul causes have contributed to this cliange of line. 

First, the idea of national independence has grown so much 
in strength that even a theorist would now hesitate to advocate 
the surrender of any pai-t of that independence. The world 
of Henry and Suilv was one in which a very large number of 
men, including many of the best and most earnest, felt them^- 
selves nearer, even for purposes of action, to foreigners of their 
religion than to tlieii' fellow-countrymen of a different religion. 
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Of this state of things the only reinnining traee is the senti- 
ment wMch would disturb national politics in oi-der to restore 
the ttniporal p^wer of the papacy — a sentiment of -sm-h limited 
iiitluente that it may be fegaided iia one of those exceptiona 
which prove ruJea — the rule in this (lase being the supreniacj 
of tlie state tie in tlie modern world. Again, in the time of 
Henrv and Stilly the liherties known and valued in the larger 
part of Europe were ehitifly pi-ovincial and municipal liberties. 
If these were left untouched, a province or a nty boie with 
ec:|uaniniity its transfer from one larger political aggregate to 
aiiyther, in neithel* of which waa it alloWtd much influence on 
the conduct of the greater affairs of j;tate. But now every 
Christian country is permeated by a national life; its people 
are powerful and conscious factors in determining it^ inter- 
national attitude, even thouj^h thcii' power to do so may not be 
recojpiised in its constitutional forms ; they are deeply attached 
to the independent national existence which they feel to be their 
own existence. 

Seeondly, abundant experience of international arbitrations 
has proved that the awards given in them are ^nei^ally carried 
out. -Logic may reiterate the warning that there is ao security 
for their being carried out, but the theoretical imperfection of 
arbiti-ations arising from this caune is not felt to be practically 
a great deduction fvcmi the value of the service which they can 
i*ender to peace. 

The two causes which have been noticLHl may be suniniecL 
up by saying that thinkei's have turned from schemes of inter- 
national govemuient to promoting international arbitration, 
because the surrender of any part of national independence is 
felt to be at once lews possible and less necessary. 

Here, however, ]>efoi-e I leave the subject of international 
government, I would guard myself against being supposed to 
imply that the ultimate destiny of civilisation will not be in that 
direction. What is clear is that an ordered commonwealth of 
nations will not come about by constitution-niougering, but it 
is not clear that evolution is not working for it. Let any one 
consider th« authority which during the present century has 
been assumed by the great powers of Europe, and exercised 
by them at the Congress of Vienna in 1814-15, and at that of 
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Berlin in 187^. Let him consider the prohibitions against 
exeicisiiig the belligerent right of blockade, to which powers 
not recogniwed as jrreHt ones have now to submit — as the 
Chilian insurgents of 1891, who were not allowed to blockade 
Valparaiso and Iquique, though their belligerent right in 
respect of contraband of war was not disputed ; and Japan, 
which was not allowed to hlockfide the treaty-ports of China, 
It will he difficult for him to resist the conviction that the 
tendtnties are already in operation which in a remote future 
may crystallize into vionw form of international goveLument. But 
the hint, though it may be given, is not one on which it would 
be useful to enlarge. In certain matters of politics it is easier 
to took forwai-d a thousand years than rifty. By observing the 
point towards which the great streams of tendency in history 
converge, a glinipse may wnietiiiiefi be obtained of a distant 
goal, but the route by which that goal will be reached will 
dcipend on those unpredictable combinations which we call 
chance. Your friend is in Ijmdon ; you have reason to believe 
that he is going to Edinburgh, but whether he will travel by 
York, Leeds, or Preston depends on circumstances in his aftaii"s 
of which you are ignorant. The streams of tendency may 
be defletttd in th^ir tour-^e by obstacles which loom large 
for a time and then disappear in their turn. We may believe 
that a thousand years hence there will be a tlnited States of 
Europe and a United States of all America, without pledging 
oui-selves to tlie belief that that consummation will be sensibly 
nearer (ifty years hence than it is now. Uur duty in the 
interest of peace is to pursue it on the line which at present 
is that of least resistance, and that ik certainly the promotion 
of international arbitration without demanding an organised 
security that the awards of arbitrators will be obeyed; in other 
words, without trying to convert international arbitration into 
international judicature. 



2. Jrbitratttm contrivited with Medintio 

Having thus cleared the ground for our subj' 
by contrasting arbitration with government, it 
clear it on another side by pointing out the 
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arbitration and iiiMiiation, Arbitration is a proceeding in 
which a cliflltrfnc-e is itfcrrtd, by the agi-eeiiiont of tlie parties, 
to the detision of one or more arbitrfttore. The agreement 
may be a special one made for the case, or it may be a general 
one for referrinff differences of a cLrtain defined classt when- 
evLT such Hiay ari^e betweeti the parties, or it may be ont for 
referring all diffGi'Gntts which shall arise between the parties. 
The essential point is that the arbitrators are required to decide 
the ditt'erence^that is, to [irononnee sentence on the question 
of right. To propose a compromise, or to ret/oinniend vfhat 
they think best to be done, in the sense in wliich best is dis- 
tijifjuisbed from iiio?>t. j^i^t, is not within their provintT, but is 
the province of a mediator. 

Arbitrations may take place either between private pei-^ons 
in a .state or between states. If tlie parties ait private pen*ons, 
the agreement by which they refer their difference to ttie 
ftrbitratoi"s may be a binding one by the law of their state, so 
thai, as the itstuLt of contract, tlie awaitE of the arbitrators will 
be enforved as effectually as if it were the jiidf^tnent of a com-t. 
When the parties are sMivereigii states, tlie sentence of the 
arbitratoi's will merely create a new right between them. Sup- 
pose that state A was in the right in the original difference, 
but that the award is given in favour of state B, the gotxl faith 
of the arbitrators being unimpeachable, B now has a right 
by contract to have the award performed, though it cannot 
invoke any legal process for its enforcement. If B was also 
originally in the right, it has thia new right added to its 
original claim. 

Mediation also may take pEace either between private per- 
sons or between stjites, only in the former case the term would 
scarcely be iised. Ix'cause it is so .simple for private persons to 
seek the advice of a common friend that a forntal name is 
scarcely wanted for the proceeding. But between statesmen 
giving advice is a i+erioiis matter. Neither between private 
pei"sons nor between states does a new right arise out of the 
advice given, but when a state commits itself to an opinion 
about what two other powers had best do, the hf>pe arises on 
the one side and the fear on the other, or perhaps the fear 
on both sides, that it may interfere actively in support of its 
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opinion. Even if the state which bas given the advice is so 
plainly without any interest in the question that its interference 
is not to be expected, still, the advice may add a moral weight 
to the side towarda which it most leans, and moral weight is of 
great iniportante in the society of states, in which approval or 
disapproval has to find an outlet in any way that it can, for want 
of organised channels in which its pressure may be brought to 
hear. Hence, between states, trying to bring two parties together 
by any amicable means, even without passing sentence on the 
justice of their respective claims, is an important pi-oceeding 
known by the technical name of mediation, or, in its less formal 
shape> by that of good offices. 

We may now mark the position of international arbitration 
as a mean between mediation on the one hand, and the Great 
Dedgn, or what Tennyson called "the parliament of man, the 
federation of the world," on the other hand. Unlike mediation, 
arbitration calls for a sentence ; but, unlike the Great Design, 
arbitration, when international, calls for no enforcement of that 
sentence, trusting to the good sense and good feeling of the 
party against whom it is pronounced, and to the pressure of 
interiHitional opinion on him. 



3. General coji^ent thai tliere are limits to 
Intematwnal Arbitration. 

Such being the nature of the subject with which we are con- 
cerned, the first question which meets us is whether the efforts 
of statesmen should be limited to promoting arbitration in 
every special instance to which it seeins possible to apply it, or 
whether they should try to conclude general arbitration treaties, 
by which the states that may be parties to them shall agree 
to refer to ai'bitration either all th^ir differences oi' all fall- 
itig within a certain description. Here we encounter at the 
oittsct the fact that scarcely any one appears to think that the 
reference of all international diftercnces to arbitration is pos- 
sible. 'ITie Pan-American Congress oi' 1S!J0 adopted a " Plan 
of Arbitration," of which article 4 ran thus r " 'ITic wili- >|H>■^*- 
tions excepted fi-um the provisions of 
arc those which, in the judgment ^'f 
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involved In the tonti-ovei-sy, may imperil its in dependence, in 
whidi case for such nation atbitrati on shall be optional, but 
it hIulII be obligatory upon the atlvernary power." This plan 
rtteivtKl tlie votes oi'sixteen of the nineteen jAiiiciican republics, 
inoluduig the Unittd States, tht three wantiii^ being Chili, 
UrugLiay, and San Douiin^o. Similarly, M, Dreyfus, one of 
the latest and most enthusiastic siipporttrs of arbitration, 
writes: "ITieiii are eoiitroversiesi to which there can be no 
obligation to apply it. When the independentt or tlie integrity 
of a nation is at .ftake, all the treaties in the world conltl not 
force that nation to a<^cept it'."" Other wiitci-;? add honour 
to independence and territorial integrity as excepting a difter- 
enoe from arbitmtion. It is true that treaties have been 
concluded by which states have pledged themselvea to i-efer to 
arbitration all diffeix-ncea without exception, but so far an I am 
aware these have only been between Switzerland, Spain, or 
Belgium on the one side and American or African i-ejmblics 
on the other side, and between Portugal and the Netherlands ; ^ 
all of them countries between which any difTei-ence falling- ^| 
within the pniieiples of cxceptitm above noticed is so improbable 
that their governments might well think it unnecessary to be 
at the trouble of formulating a conditioa to meet such a tase. 
We must then admit that, by general consent, there ni-e some 
limitrr to intematioaal arbitration, and we have to ask whether 
it is possible to asBign those limits in a treaty with sufficient 
clearness. 



4. Can the Ihnitfi to Iitk-r national Arbitration be a/tsigTied? 

The word "independence,^^ when used in this coniiection, 
is extremely vague. The iiideperdentc of a nation is at stake, 
not only when the eontiiiuanee of its separate existence as a 
nation is directly brought into question, nor even only when 
the question is one of i-edueiiig its limits so tar as to make it 
difficult for the ii-sidue of the nation to maintain its separate 
exifitence. A state ia injured in its independence whenever, 

1 L' Arbitrage Inlfriitttumnl, par Furdhiajid Dreyfiia, ai'ec uue preface 
lie t'redtric I'aasy, inenibre de I'liiKtitut, Paris, 180^, p. iJ55. 
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without menacing its separate existence, it is hindei-ed in doing 
or not doing anything that an independent state niay justly 
do or abstain from doing. Such a tasc will never appear on 
the face of an arbitmtors sentence, because the sentenee will 
ahvays profess to follow the principles of justice in what it 
awafdw to be done nr not to be done, but it will exist in fact 
whenever the sentence does not really follow the principles of 
justice. Therefore a clause in an arbitration treaty, by wJiich 
a signatory state is allowed to rtfiise Arbitration whenever in 
its judgment the controversy imperils its independenee, will 
bear the interpretation that it may refuse arbitration whenever 
in its judgment a decision adverse to Jt would be so plainly 
unjust as to be an outra^ to its independence. An exception, 
however, which waH openly expressed to be of that width would 
go far to destroy the value of the treaty; while, oti the other 
hand, if it should be meant to restrict the exception to cases in 
whicli the continued existence of the state as a separate member 
of the society of nations is thought to be iniperilled, then, first, 
it should he distinctly .so expressed, and, secondly, it is doubtful 
whether anv two great powers would conclude a mutual arbitra- 
tion treaty in which the exception wa.'s so restricted. 

The word "hononr," though as above mentioned it has been 
used by writers, need not be particularlv considered. If any 
satisfactory definition could be reached of the outrage to 
independence which should exempt a dillerence fi"oni arbitra- 
tion, that definition would cover all the cases in whicli the 
honour of a nation was so deeply at stake as to make arbiti-a- 
tion iuipoj^sibje. 

It is, perhapB, not difficult to perceive the idea which 
underlies all the limitations of arbitration that have been 
proposed. It turns on the distinction between legal and 
political questions. Legal cjuejstions are suitable for arbitra- 
tion \ politieal que.stions are in general nut so, But the terms 
"legal" and "politioair though they would probably be foimd 
intelhgible enough for practical pm-poses, a.re not suitable for 
use in a treaty, seeing that they are not teelmical ternw of 
international law recognised in diplomacy for the purpose of 
expressing a distinction. It will be worth our while to analyse 
the distinction which they are suggested for expressing, and if 



the analysis should not result in hitting or Iftngiiftfre which 
might be used in a treaty, it will at least clear our views on the 
subject. 

By a legal difference between states, one k meant which can 
be settled by reference to known rules, having at their back 
that force which i,s derived from tht general consent of the 
iitteniational society. Wc- have nothing here to do with the 
cireunistftnce that the foice referred to, though very real, is 
unorganised^ and therefore in-egular in its action. Having 
agreed, as students of international arbitration and not of 
international govenuiient, to dismiss the question of enforcing 
awards, we have nothing to do with the mode of action of the 
force in quejition. Wt have only to do with the existence* in 
favour of tftCh particular mlp, of the consent from which the 
force arises. The riileN which must govern a difference between 
states, in order that it may properly be described as a legal 
difference, must be known and geneially consented to tLs the 
gi'oimd of international ai'tion, whatever form that action may 
take. This nmy be illustrated by examples. 

An arbitration is now pending between Great Britain and 
the Nethei'land*, the distinguished RusHiaii jiirist, M. Fr. de 
Martens, being the arbitrator, in which damages are claimed 
for Carpenter, the captain of an Australian ship, the "Costa 
Rica Packet," by reason of his arrest in the Dutch £ast Indies 
and the mode in which he was dealt with thei^e by the Dutch 
courts. Here the award must tuni on the queetioiis whether 
the Dutch authorities had jtirisdictioh in the case, and whetlier 
they exercised their jurisdiction in substantial conformity with 
the practice of eiviJi.'^ert natioiLs. International law is dear that 
the claim mu.st fail if these (juestions are answered in the 
afJirmative, and all that will be required, beyond the ascertain- 
intnt of the facts, is therefoi^e Dutch law and a moderate dose 
of couipaiattve jurisprudence. No case could nn>!*e clearly be 
suitable for arbitration. 

Next let us consider the recent Behping Sea arhitratioii. 
No part of inteniatiiinal law is better settled than the rules for 
the exercise of authority in time of peace on the high seas, and 
the conditions under which any part of the sea can lie claimed 
by a state as being within its exclusive sovei-eiguty are equally 
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clear, subject to same question of measure in cases neai' the 
bopder-Hiie of right, which did not arise with re^rd to the 
Behi-ing Sea, and which, if it had arisen, would have fallen as 
reasonably within the discretion of an arbitrator as certain 
questions of measure in applying the principles of national 
law fall within Ihe discretion of a j"<lse. Here therefore was 
another legal difference inarted out for arbitration by its 
nature, though the rules to he applied were exclusively those 
of international law. 

Now pass to the famous "Alabama" arbitration. Here 
there had been a divergence of opinion between Great Britain 
and the UniteiiJ States as to the international rules with regard 
to the conduct required from neutrals in war, and so long as 
that divergence continued the question was not one for arbitm- 
tion, unless any one will contend that arbitrators should be 
intrusted with the power of lixing doubtful law, as to which 
more will be said later. At any rate, the divergence in question 
made it impossible to settle the difference between the coinitries 
by rulcti known and consented to, and so prevented its being 
what ia here called a legal difference. But as soon as the 
parties agreed on the Three Rules as applicable to the case, 
it only i-einaiaed to apply those rulas to the factn ; in other 
words^ the difference became a legal one and suitable for 
arbitration. 

A.'» an example of a political difference we may take the 
following : By the treaty of Paris, which England and France 
iiniHT-sed on Russia in 1856, at the close of the Ci'iuiean war, 
the Black Sea was neutralised, and Russia and Turkey engaged 
not to maintain or establish any maritime ansena! on its coast. 
Experience ha.s not .shown that such limitations of what a gi'eat 
power may do within its own territory can he. permanently 
upheld, however their imposition may suit the circumstances of 
a given moment; but whore, as in this case, the treaty does not 
fix a term for its dumtion, the lapse of tiine or the change of 
circumstances that may give a claim for its i^escission is quite 
indefinite. The claim to i"escis,siou depends on the political 
contiguration of the world. How far have the dangers ceased 
to exist again.it which the limitation wa--! intended to provide.'' 
And in answering this it mu.st be remembered that not only the 
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might of the different powers has to be looked to, but also their 
respective policies ami designs, A^ain, if tlie danf^ers against 
wliicli the litiiitatioii was intended to provide linve not ceiuied to 
esiat, it may still be a-skeil wlitther tlie li ulitfitioli is ally loti^r 
the wisest method of providing iij^ainyt thein, whether the 
attempt to perpetuate it would not eause greater daiigei"S in the 
actual politienl eonfigiiration. These are questions which elude 
all defirntiun by rulew. In 1871. Rnssin, taking advantage of 
the disablejneut. of France, denounced the claunes which were 
obnoxious to her and proceeded to re-c&tablish her arsenal at 
Seba:it<>pol. The opinion wan widely, pevhaps generally, cntt^r- 
tained in England that Riwsia had no fair elaim so to aet, but 
it was beyond the strength of anv single power to uiaintain the 
clanses, A conference was assendded, a verbal triljute was 
paid to the binding character of treatiesj and tlie limitations 
were removed by consent. Now, suppose that France had not 
been dlM-bled, and had concurred with En^dand in thinking 
that tlie Black Sea clauses of 185^ ou^hfc to be maintained, 
eould such a difference between those powers and Russia have 
been referred to arbitration? An arbitrator must have said 
that from a legal point of view, which was the only one he 
could entertain, thei-e were not two sides to the question; that 
it was past all doubt tliat a state cannot by a unilateral act 
put an end to a stipulation it had signed. But would any 
gi-eat power have been content for the political question to be 
so disposed of? Clearly not. As little would Parhftment be 
content to be presented froiti modifying contracts on the 
ground of public policy by the declaration of a judge, true as 
it would be, that a party cannot free himself single-handed 
from a contract. Till " the parliament of man '' becomes a fact, 
powers have to do for themselves what parEiaments do for 
private pereoas. The ease supposed would have becTi one in 
which the claim for relief would not have been repugnant on its 
face to the principles of international law. Almost all theorists 
on the subject agree that the tacit but undefined condition, 
rebits sic stantibif..i, is attached to treaties. Even in England, 
thinkerK like J, S. Mill approved the claim of Russia to relief. 
But the claim did not admit of being put in a legal shape, 
because the appreciation of the circumstaiicej; on which its true 
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value depentled could iiol: be reduced to iiile, but was a question 
for litftteKmen. 

Two objections may be nntioipftted to what has just been 
said. One will tome from thoKe who desire thnt «v'ery inter- 
national difftrence shall be settled oil what have been here 
distinguished as legal grounds — that is, b_y ruins known and 
consciitL-d to. They would eondenm all international action 
which c-ould not show such a ground, and respect the existence 
of every legally existing arrangement for the ftlteriltion of which 
the approval of everv staU- (.•oncemed eould not be obtained. 
But not much time need be spent in repudiating a view of 
international duty which, for example, woukl fOTidemn all 
interference on behalf iif the Anneiiians or the Cretans, because 
it is impossible to qualify the independenee of the Sidtan or of 
any other power by legal detinition, 

Tin; oth(.-r obJL'etioii will take this shape. It will be 
admitted that arbitration, strictlv speaking, is a proecoding 
for obtaining a st-ntenec on the legal right or wrong of a 
dispute. Hut it will be said that that Is not what was meant 
in advwating arbitration ax capable of being resorted to in ail 
internntiuiial ditlerenecs. It will be said that every international 
djfteieiice can and ouglit to be referred to sonie one with power 
to settle it in one way or another; on legal grounds if such tan 
be found and are satisfaetorv ; if not, then on all the grounds 
which woidd be open to statesmen in dealing with the ease. 
The arbitrator is to be both Judge and, if need be^ legislator. 
He is to combine the oHices of arbitrator and mediator, with 
the addition that when in the latter tharaeter he jjroposes a 
solution not as what h legally just, but as what is best, his 
proposal shall have what the advice of a mediator has not, the 
same foree as the award of an arbitrator, binding the parties 
antl creating a new right between them. Hut this objection is 
not nioiv pi-Hctical than the other. It is very likely that in 
some cases of no great importance two nations may by special 
agreeitient create over themselves a jurisdiction of so far-i-eaching 
a charftctei', but it is not to be imaginral that any nation shoidd 
in advance surrender its destiny to sueh a jurisdiction by a 
general treaty. 



5. Condusinns Jh-om the ^fiiregoinf^. 

The foregoing eonsidciations may lead us to the following 
conclusions : 

International arbitration is not a procewli iig that can ever 
be KpplicabLe to ali international differences, and some reser- 
vation must therefore be contained in every general arbitration 
treaty. 

It is difficult to describe the cases which are intended to be 
reserved by any terms which the negotiators of general arbi- 
tration treaties could trust to be understood in any precise 
sense, though some help may probably be given by well-(-hosen 
words. Even the danger to independence, which the Pan- 
American plan gives as the only reason for declining arbitration, 
may be a u^ful expression to cniploVj though it will not boar 
defining further. The reservation, in whatever terms it may be 
couched, must leave It substantially to tike parties to decline 
tht application of the treaty whenever they think it necessary 
to do so. 

But the nature of the cases which will not admit of arbitra- 
tion is clear enough, both from the reason of the thing and 
firom the experience of arbitrfttiona which has been gained, to 
make it pi-obable that bttween parties of good faith there will 
be little differeiiee of opinion as to the applicability of the 
remedy in particular cases. I'herefore between such parties 
the employment of loose words to express the reservation will 
probably not do much harm. On the othtr hand, every refusal 
to apply a general arbitration treaty in ft case in which it ought 
to be applied will embitter the original difference by adding a 
charge of bad. faitli to the original tause of difference. It will 
theretbi-e be best to abstain from concluding general arbitration 
treaties except Irctween states which can count on one another 
to work them in good faith. 

I believe that Great Britain and the United States are 
nations between which a general arbitration treaty may usefully 
be concluded, provided that it be concluded, not under the 
impression that any treaties can be panaceas for international 
differences, but after such discussion as may enlighten both 
nations about the reality and meaning of the reservation which 
the treaty will have to contain. 
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6- Should all questions of Law be refened to Arbitration? 

The coses for iiitematioiiftl arbitration have been describtai 
as legal ones, without pretending to seientific accuracy, but it is 
hoped with some practical degree of clearness. On this it may 
be asked whether, even where law Is concerned, it is proper to 
intrust arbitrators with an nnliuiited power of declaring it. 
Where t}>e law i.-* so openly a matter of tonti-oversy that that 
controversy is a principal part of the difference to be settled, in 
which case the difference is not a legal one in the sense of calling 
only for the applieation of known and admitted rules, it is 
scarcely possible to regard an arbitration as a pi'oper means of 
declaring the taw. International junsts of any eminence will 
aIti]ost certainly be knowii to lean to one side of the quention 
or the other, and will therefoi^; Ire unat^t-eptable Hs arbitrators. 
Other jurists, and even judges of state courts who are not 
eminent international lawyei-s, would not be considered qualified 
to take what would be a great step towards legislating for the 
world on subjects with which they are not conversant. Crowned 
heads and statesmen, accustomed to wei^h sneh questions, and 
acquainted by experience with their rauiiHcations and bearings, 
are the class by whose judgment the disputed rule will in the 
main be ultimately fixed ; but this will only be by their 
judgment as a class, when time and the varying cireumstanees 
of different occasions have eliminated transient bias. Impartial 
and wise members of that class aie difficult to find on each 
particular occasion. The best, and perhaps tbe only, way in 
which cases of disputed international law can be submitted to 
arbitration is that which v/ss adopted in the "Alabama"" case — 
namely by the parties agreeing, if possible, on rules to be applied 
pro hue vice, leaving those rules to make their way in the world 
afterwards or not, according to their merit. 

But another case may arise, Tlie international rules to be 
applied may be well kjiown and generally consented to by 
civilised mankind, and the claim of one party may have been 
bixiught forward in defiance of them. Is it a duty of the other 
party to submit to an arbitration on such a claim ? Hemands 
made in open deHance of law are common enough in private 
life, and ore sometimes pushed as far as into the courts of justice, 

22—5 



346 



International Arbitration. 



[app. 



which in that event have the means of dealing with them 
quickly and sharply enough. They cannot be excluded from 
the courts, and the protection which private persons enjoy from 
the law of the laud compensates them for the occasional 
annoyance whicli arises from ihe coiw-te beinj^ open to all. Bat 
the law of nations, wanting a« it is in organised instruments, 
confei's no equal protection. Is it theref'oi'e alwavs a sufficient 
argument as between states, " if your case is so cleHr, trust it 
to au arbitration"? This is a Tery important question, both 
as to the use which a state may properly make of the liberty 
reserved to it in a general arbitration treaty, and as to the 
propriety of refusing an arbitration in the absence of such 
a ti-eaty. An illuMtration will best enable it to be understood, 
and one is unhappily at hand. 

In the diflerence now pending between Great Britain and 
Venezuela as to their boundary in Guiana, t)ie Venezuela case 
avowedly tonipriseti the following points: I do not say that it 
rests on them, for wt are not here concerned to enquire what 
other points it may comprise. It is alleged (1) that tht whole 
of Guiana eanie under the sovei-eifjnty of Spain by means of 
a papa! grant and of discovery ; (2) that the efiect of these 
titles in conferring sovereignty was not and is not limited by 
possession in fact, wherefore the Diiteh could not advance by 
Hettlement, even over unoccupied teixitory, beyond the limits 
within which Spain recognised them by the treaty of Munster 
in 1648, while the Spaniards were free to extend their settle- 
ments beyond the limits which they had then reached ; and (3) 
that^ on questions of territorial sovereignty, international law 
admits no prescription but an immemorial one. Now, inter- 
national prescription, short of being immemorial, is admitted in 
principle by the great majority of jurists; no term of years has 
been fixed for it, and the necessary term may well vary with the 
cireum stances, and be left to tht decinion of arbitrators if 
the principle be conceded. And the doctrines put forward by 
Venezuela concerning the papal grant and discovery without 
possession had been denied by yueen Kligabeth as early as 1580; 
the American colonies of England, past and present, had been 
built On their denial ; they al** not maintained by any school of 
juriiita; and the King of Spain had plaewl himself on much 



narrower groiiinl (luring the Nootka Sound controversy in 1790. 
In ihcse cirtum stances it appeared to me that the doctrines 
adduced were frivolou^i, but that t}ie demand for an arbitration 
on them whm supported in a manner whicli miglit make mtre 
frivolitv serious. I atcordingly wi"ote (London Timfs of 10th 
Fehruaryj 1896) that it did not lit' in the mouth of any nation 
to say that its cLaini was reasonable enough for it to. be entitled 
to an arbitration on it, and at the same time that the other 
party miglit fee! secure of the arbitrator rejwtin^ it. And I 
recommended that England, by a proceeding similar to that of 
the United States in the "Alabama" caae, should make it the 
condition of an arbitration that fM-taiu I'ules of law relating to 
the title to ten-itory should be laid down to guide the arbitrators, 
or else should limit an arbitration to such part of the territorial 
claim of Venezuela as did not plainly de|3end on the inadmissible 
doctrines. 

My opinion on the particular case which has been mentioned 
may have been nound or otherwise. But in an article on 
ihternationiil arbitriition it would be iinpoaiible to pas!^ over the 
point that a self-i-espeeting nation can scarcely be called on to 
diKcnss before arbitrators doctrines which cannot Ire denied 
without impertinently calling in tjuestion its own history and 
the general judgment of the world. 

7. The Use of Mediatwn. 

Where the diffei-eoee between two states is what has been 
roughly described as a political one, or where for any other 
reason an arbitration is impossible, it is a plain duty to seek 
the good offices or mediation of friendly powers. It is very 
unfortunate that this is so rarely doiie, at least in circumstances 
promising success to the remedy. Thus, the plcni|jOttntiavtes 
assembled at the Congiess of Paria in 1836 recorded ifi their 
protoeols the wish that atatos, "before appealing to arms, 
should have I'ceourse, as fai' as circumstances may allow, to 
the good ofliees of a friendly power"; and in the treaty which 
they concluded it was Mtipulated that, before the employment 
of force between Turkey and any of the other contracting 
parties, an opportunity should be afforded of pre^'onting such 
an estrtirtity by the mediation of the other contracting parties. 



Turkey appealed to this stipuktion in 1877, as an answer 
to the dedamtion of war aj^ainst her by Russia, after all the 
eireumstancus had heeii the subject of prolonged discussiou 
between her and the great Chiistian powers, whose united 
demands she had refused; and the appeal was naturally in 
vain. Though Russia alone was in arms, it was Christian 
Europe with which Turkey was in differeTice, and her appeal 
for mediation wa.s substantially an appejil to her opponents to 
abandon, and to iiidutc Rtusijitt to ubandod, a pait of their 
esigeneies. If, in pursuance of the wish expressed by the 
plenipotentiaries of 18.56, iVance and Pioissia, in 1S70, had 
invoked the mediation of the powei-s which were not con- 
cerned in their difference, there can be no doubt that means 
might have been fountl to save the honour of each country 
without a resoi-t to war. 

It may be further observed tliat there is a class of eases in 
whieh mediation mifrht usefidly be combined with arbitration 
— namely, where a difference whii'h (mils for the Hp})licatiou 
of legal rules can nevertheless not be entirely disposed of by su 
rules. For instance, suppose that in a boundary dispute refer. 
to arbitration It appeared that there was some territory 
■which neither party could establish a title in accoi-dance with 
the acknowledged rules of international law. It would be 
desirable that the ai'bitrator, aftei" awarding to each party all 
that it could lawfully claim, should possess the power of a 
mediator to propose a division of what remained. And he 
miglit be clothed with that power by special agi-eement, where 
the possibility that occasion might arise for its exercise could 
be foreseen. I proposed that this course .-ihould be taken hi the 
difference between Great Britain and Vaiezuek, considering 
thatj after due effect had been given to posaea^ion and prescrip- 
tion, there might remain htrexts untrodden by civilised men to 
which no legal title could be made out (London Times, January 
6, 1896). 

8, GeneTat Conclusion. 

It now only remains ia impress on all whoui this article 
may reacli the duty of promoting international arbitration. 
To the statesmen who are believed to be engaged in negotiating 
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some geneml arbitrfttioii treaty between Great Britain aiid the 
United States, it is only possible to wish Godspeed, 'lliose 
who are not eiig«i;ed in Jiuch a task, can more usefully occupy 
themselves with ideas than with plans: too little can be known 
from the outside of the mental attitude of those who are 
concenje*! in negotiating the treaty, or who wilt be chiefly 
conceiTtieii in working it if concluded, what tUfficiilties may 
appear to them the most formidable, and what amount of 
goodwill and flexibility can be relied on for overcoming in 
practice diHicultie-s that look formidable on paper. And after 
all, a treaty of which the philanthropic pro\-iaions can only be 
concluded or applietl with resenation bears a i"esemb lance to 
those formal prf)misea of amendment of which the moral value 
to a sinner depends on at least an attempt beinff made to caiTy 
them honestly into effect. Without such an attempt, the idle 
woi-ds may scaccely have even theneffative merit of intiijrtiificance 
which may be predicated of the Paris protocol in favour of 
mediation, they may lull the conscience to sleep and discredit a 
good cause. What is wanted is actually to have an arbitration 
on every i ntemational difference which can be brought to admit 
of it, whether by application of a general arbitration treaty, 
if there shonld be such a treaty between the parties, or by 
special aiTangemtiit for the case. Every actual instance confirms 
the habit : it secures peace on the occasion, and makcH it more 
likely that peace will be secured on fntiUT- otTasions, 

I s|>oke just now, advisedly, of international diffei-cncea 
which can be brought to admit of arbitration. The great 
numt)er of international arbitrations which there have l>een in 
recent years is sonietnnes paraded as though we were in the 
presence of the beginning of a process which only had to be 
continued in order to lead of itself to all but univei-sal arbitration. 
There h some truth in that view, but there is also another side 
of the facts. Arbitration is already applied between states to 
almost every diffei-ence which appears on the face of it to fall 
within the category whicli ha-s been roughly described as legal. 
Those are not the differences out of which it need now be 
seriously apprehended that wai-s will arise. What is wanted b 
earnest effort to bring more or less within the range of arbitra- 
tion differences which do not at Hrst sight admit of it. It 
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should be coiisidei'cd on eai;h such oi-casioii whether some part of 

the difftrent't' does not luliiiit of nrbitration ; whether, as to the 
rest, the powers of a niediator might not be given to the 
arbitrator; whether, if unlimited arbitration be impossible, it 
may not be possible to fence a reference by L-onditions securing 
the honour of the parties, and thof!e real tnu) gceat interests which 
they imist not rHow to be imperilled. If it slioukt lie found 
practicable to briii^ the parties toffether for tlin tjuasi-jiidieial 
distussion of any points before arbitrators, so much will have 
been with(3rawii from the dangerous part of the case, and their 
temper for the diploniatie disi;iissIoii of tbe remainder will 
probably litwe bctn improvetl. Slmll I go ftirtlier, and say that 
even some quaitions of polities and honour, questions atfet-ting 
independouee in the targe and true meaning of the term, may 
be referi-ed to arbitrators 'f to pei"sons from whom, as from 
oiTlinary arbitrators, a sentence binding the parties should be 
reiiuii'ed, although it cannot be given mi legal gromids ? It is 
possible that thirt ma\ b<-> so, where the questions are not of 
vital iniportiineej and where the arbitrators ai^e earefuliv chosen 
with ft view to the special iiature of the dift'ei-enee. But to 
extend the practicable bounds of arbitration in the ways 
indicated would be something moi-e than to continue a process 
which tan as yet be pi-onounced to be working, and will demand 
the aetive and intelligent co-o]jeration of atatesinen and of public 
opinion on each available oceasion. 

But for the encouragement of the lovers of peace it may be 
said that from various causes, some of which have been touched. 
on above, international arbitration is in the air. When this 
hap]}enfl to an idea, and mm long as it continues to be the case* 
the power of the idea i\>r good uinnot be nieasui-ed by togic» 
neceH^ury a.'^ it is that wt jihould do our best to undci'staTid the 
conditions in order to work with them. It is the season to raise 
our hopes, and do our utmost to try what the idea of inter- 
national arbitration can accomplish. 



J. WESTLAKE. 



July 3, 1896. 
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iar D.H it iionceras intep- 



Pajie lO, liii-c n : tjautel " fxuri/ive." 

i'. 13, 1. 7: innertj ailer " Grotius," 
national law and/' 

P. ■■);.*, 1. 4 from Irotiom. Ilw Prng'tnatii: Sanction waa brought hy the 
empcriT diaries VI hefiire tlie Muuisii in 171if) atid made public in 172*1 ; 
l^-it is about,, tliniifch wp have not lieeii able t(i asi-ertuiii exactly, the ditte 
wlieii it became binding l(j-tEie Hun^amii ilict'a accepbun-s! (»f it. 

Pp. ■i-i, .i7. The coiirtsi of Jrw are IkjuhiI liy the eitotutive department's 
deterniiiiatimw a^ to what new hitates, wbethcr aripinp from insup recti on ot 
ntlierwise, shall tie roL'rtffrjiMil, and what territJiry is refoftiii^^d as 'w^ 
lon^iiifT til a giren stsite ; but they can act iiii the ])ublic imtnricty of .such 
determine tin lis. riioin/miu v. Pnv-li-x, 2 Simon^i Iit4; Joiifsv. Umlerl Shitnn, 
137 I'. ^'. SfW; Fonferv. Nei/xoii, i Peters 2.5:i; aiid the notes to those cases 
ill -Scott'*! ('axeii rut Infefin/lioiiiif L/iif. pp, 38, 44, 76. 

P. 4fi, 1. IS: fur "wprii" read '■ iiilliere tfl." 

P. .'trtj note. l>r LauTciice'B piiper ip in the Joiiriiiil nf liw Hojfirl 
United A^wt-j' lii/tlifiiliiin for .'aniiary 1807. 

P. 51), t. 17 : Lord <jOHt^r wub raoalled i mine il lately after the llttli of 
Aug'iiet, but Mr Litideay remain«'d for a time. \I. (-'hauvcliii wan a 
minister, nut uii *inbasatidor. 

P. fiO, I. 14: st'o ('iiitiul ^il/ilfn' timiufe rtwrnmrnilt, Ist Bession of 2Hth 
toiilfreBs, vol. 7, ISW-H, document ui>. 375. 

I*, yo, 1, ;tl. Lord -''H.I is bury 's argument iras not based on any iiotjon 
that the Anglo-JVlalagi^sy treaty uould of itself sur^'ive the an negation by 
Fnnii'e, but wn aiisurantes said to have been ffiven tliat the ohjei't of tlie 
Preni'lt ((si)e'litl«ii was tw mniiitain iind not destroy the protettfinttc. See 
Parluiiuenfunj hiinfri; Afiicit, no. B, 181(7. and France, nti. 1, ISiJi). 

P. ira, L l.i : for ■' fiefFerseu" read "Heffukeu," 

P, 114j 1. i) fi'fim liitttdin ; fof- "proportioned" read "in iiivefse 
pl-opoi-lion." 

J'. 14/), r. VI, Tlie (jenenil .^ct of the West African Cnnfercnce of 
Berlin, arL 2(5. declared the iiavi^iLtiou of the Niffer to be upen to the 
niert'lmnt ships of all mitions, therefore, by implication, nut to tlicir ships 
of liar j but art. t'l of the same act contemplated the jioiss^iliiljty itiat ships 
of Hiir of the sianatory powers mi^ht enter the toiino. This differenee 
may he exii]aiited by the facts that Great tiritaiu add b'rance were already 
estaldished ou different paits of the Nifter, while the t'onpo was un- 
appropriated until tho r»!Cii^nitioii (if t!ie Inteniatiiiiial Association of the 
Cuoffo was completed by its beiiiir admitted to adhere to tliat act. and was 
therefore rCiKarded in drafting the act as being ujiajijiropriated. The 
liberty eontemplatpd in art. 22 does, not, in our juflgmeot, apply to the 
t'oo^o, now an international river. See liawever Diiclieiie, in 2 R. G. de 
D. 1. P. 4yt), for a different view. 

P. 1.54, 1. 7: iiwert "th«" before "due." 

P. Ifid, 1. 9. By " public " it is not meant that in Roman law the sea 
was fttate prupertj', hut that it was one of the re* tommunen (unmum. not 
the subject of property at all. 



p. 172j iiot« 1 : for Hrmeflr/ rejul Hiniely. 

l*. 17-5. In Andt-rmn'x C'ltre (I W-Tiarton's JUgfxt^ § ^,i) the Britisli 
gov e I'll [Dent a,dniitt«d that a crime, comniitted hy a Brithli sailvr oil bi^^rd 
a I'niterl Stut^jK nieri.^ha>itriiaii wu the higli »e^, lidonsj^il to tlie etduttive 
co^iiifULiicQ of the Uiiitetl Stat'C^. — Th« great AiiierEtrLii kkes preseiil: a 
eingiilar case. By "the treaty flf I7tJ3 tlie btHui-inry between the Ignited 
States ami British North Amerii;H iras lirawii "thrmigh the miiirlle" 
of liiike.'i (>iituri(i. Eric ami Iliiroii, aii<i '^' tliroii.^'h Lake Superior nurth- 
ivard I'f the Isles ll-oyale and Pheli[)etiii k," ito that the "hole of thiwe lakes 
is territorial nater of out, or the other rfate. But the admiralty jnrii*- 
dictimi nt' each is held tii esteii'l to the whule wi-dth of the lakes and 
counettiiiK rivers, treiiting' them as if they were open sea and straits, 
fio tlmt offences i-ominitteit iiiiywhere im those waters on Imarri vt^'^nels 
of fither tnuiitry are triiilile in that country when the vessel and parties 
are IjrouKht within its penCTiiphitaljuriadiction. United Sttfe-f v. HodgfrK, 
Iflfl Vi. H. -IAS). This rule is deniandeil hy a uortvenieiice amounting to 
necessity. 

I'. IDS). 'Ilic protection by Great Britain in foreijfu stfttcs «f persons 
not Briti-ih Biibjeetii in eontomplated by the Ottnniiin ((r-der in Council 1879, 
and tlitt Orders in t'oiineil for Monieuo, T'ernia., the Persian Coast and 
islands, and Siam, all of llilt!), i\aW refers to a crinveiition of HI Miiy 
183(1 hy which suliject^ of the Sultan of Moswit, autuallv iii the sernee 
of any British i!uhJG(.'t in hi« (iomiiiioiis, are to he proterteil »« if tliey wore 
Britinh subjects, hut if eonciijtutj of crime are to be dlsiihur^ed froTti their 
British service and handed over to the sultan'a fuiietionaries : Foivigrt 
Jltritdictioil v/ Ihif. Rrili'K f'rou-ii, p. ISii, note i. 

P. 2.')fi, note 4, In IHftS the Royeriiindit iif the Netherlands refused 
the execution a^liist a ship jit Flnshinfj, iieloiiiriTiy to the lieltrfaii state 
and employed by it a* a tmiiihifrship for pilots, of a judgment wliieh liad 
been obtained agaiiiBit that state and liad been atlirined hy the supreme 
CDUTt at the Hague : Jf. dti D. I. el ilf L. (.'., 2me serie, t. (i, p. 290. 

I", 2.59j ]fl.-*t paragraph. The British l>Stent law iiiU \>^ tulforced 
oil board a. foreijo'ii ship in a BritJali port: ('iild irull v. I 'niiiVi.vMJijCTi, 
8 Hnte 41-5. TTie foiitrary has been held in the United States: Brown v. 
Duchemie, 19 Ifowaril 1S3. In i:oii*ieiiueiice of the- former decision the 
Et. I? and 1(] Vict., e, til!, a, 2(} was pastted, aiid has ^fiuee been replaced by 
st. 4" and 47 Viet., e. 1*7, p. 4") ; by which enactmentg a foreign vessel, od 
condition of reciprocity heiiiK" allovred, may use ei British ])ateiit for her 
navigation fvithin the juri^Miititil)n of the United Kin^dnm, hut not for the 
maniitnctnre of any thing to be tnild or exported from the lluited 
Kitigdocn. 

P. 2ii:]. 'Iliat a private ship w lint an asylum for political refugees was 
retoff 11 iseil by Prance in •'<ftte!(i'x cum (Calvo, § 11 TO), and hy Lord Abertleen 
{Iffijwrf III' Riijfiil CiintmimiiOH i>ii Fn^ftiiv SVnfWjr, p. l-i4) a^ to hired vessels 
carrying mails, H'bicb would not be pnhlic ships witliiii our doetrine on 
p. 255. 'ITie United States have variad. probably, iis Freeman Snow 
BUgg-ests (f.'wWJi im Inle.mntiQiuii Lnw, pp. 14H-151), on aeeoiiiit of the 
exceptional eliaracter wf the Spanish Ameriean statesj as to wliiuh see 
our p. 272. 
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